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1.0 Introduction

The Western Cape Province came into existence9d4 a8d consists of a portion of the old Cape
Province. The remainder of the Cape Province whitsisio the Eastern Cape, Northern Cape and
the western portion of the North West Province. Western Cape Province comprises 1
metropolitan area (Cape Town), 5 district munidipesd and 24 local municipalities (refer to
Figure 1).

The purpose of this report is to investigate tlaust of land use legislation in the Western Cape
provincial planning region in South Africa. The oep reviews the state of the provincial
legislative framework in the Western Cape Provinmeyides an understanding of land use laws
and procedures in practice and comments on lawmefsocesses where applicable. The report
also outlines institutional responsibilities, démmsmaking structures and processes; then draws
implications on the status of current land useslatjion and conclusions on the laws as applied in
the province and how these might inform new pronhlegislation.

1.1. Study approach

The research material used in the report is baseseoondary sources, a desktop understanding
of the status of land use legislation, the coltectof empirical information and qualitative
interviews conducted primarily with the Western €gpovincial Department of Environmental
Affairs and Development Planning (DEA&DP) and localinicipal officials in the Strategy and
Planning department of the City of Cape Town (Co®mnicipality’s Land Use and Building
Management Branch. To understand the way the pe@litegislation is implemented in practice,
the quantitative and qualitative research examthedperformance of the legislation in practice
according to the experience of the officials whgage the legislation on a day to day basis. The
aim was, therefore, to identify, among others, whatks well in the application of the relevant
laws; what does not work well; what needs to chalgmake it work better; what innovations
there are in practice; what the demands are owiafi- all with a view to understand what
officials, at both municipal and provincial spheyegovernment, consider appropriate in new
provincial planning legislation.

The focus of this investigation is on understandimg practical issues with implementation. The
report therefore focuses on and analyses the folgpwain aspects of the provincial legislative
framework:

* A description of existing land use legislation andrief analysis thereof;
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* The implementation of the law(s) and reflectingtbe qualitative information obtained from
official and other role-players to inform what werkell in the current application of the law
and what does not work so well;

* The findings in respect of empirical informationlleoted from provincial and municipal
officials who were interviewed;

* Recording the findings on institutional and adnimasve issues that go along with
implementation (structure of departments, whereist@t making responsibility lies, the
capacity within the institution studied, adminisitra systems and so on); and

» Drawing conclusions that can begin to inform a fearark for new provincial legislation.

2.0. Provincial Legidative Status Quo

2.1. History of the planning laws reform

According to Van Wyk (1999), the first comprehemsardinance regulating the establishment of
townships in the Cape Province was the Townshipgn@nce No.13 of 1927. This ordinance was
repealed by the Townships Ordinance No0.33 of 19G#ce then the Western Cape has
experienced a progressive introduction of land plaening legislation, with the amendment of

Townships Ordinance No0.33 of 1934 in 1991 and piemulgation of the national Less Formal

Township Establishment Act No. 113 of 1991, impositkder by national or provincial statute.

2.2. Description of the Current Applicable Planning L egislation

This section contains all laws that are applicablhe Western Cape even the old ones. All these
laws still apply today in one form or another and dot come about with the express intent of
reforming planning law holistically. The fact ofeiin existence as a set of regulatory instruments
has made planning law and indeed planning law mefarlot more complex when applied in
practice.

It is important to point out that planning proceeiare revised from time to time in which case
the provincial government addresses these revisionsgh the issue of circulars addressed to the
Municipal Managers of the 24 local municipalitiesldl metropolitan municipality and which are
published in the government gazette and circulaiede municipalities for implementation.
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a) The Physical Planning Act No. 125 of 1991

National land use legislation in the form of they§lbal Planning Act 125 of 1991 (PPA) requires
that provincial authorities prepare Structure Plaorsthe area under their Authority. These are
expected to promote and give guidance in respechefphysical development of land. Old
structure plans (known as Guide Plans) in the WiedBape, for example the Cape Peninsula
Guide Plan (1988) therefore still have legal v&idn terms of the provisions of the Physical
Planning Act and LUPO. While Structure Plans carcwifer or take away rights in respect of
land they may be used to authorize land use chgmgesded that there is consistency between
the proposed land use and the existing Guide Rl&ih have legal applicability in terms of the
Land Use Planning Ordinance (15 of 1985). Whereethe inconsistency, an application for
amendment to the Guide Plan is required. It shbelaoted that zoning schemes administered at
municipal level should also not be inconsistenhv@uide Plans.

b) Municipal Ordinance No. 20 of 1974
It is intended to be used by local municipalities matters including closure of public open
spaces, public places and streets.

¢) The Black Communities Development Act No. 4 of 1984

This Act made provision for the establishment oad Development Areas. In terms of the
regulations, provision was made for township esthbient, subdivision and rezoning. Provision
was also made for the establishment of town planaghemes for these areas. After the Act was
repealed, regulations in respect of Blacks havougss to land in urban areas through a leasehold
form of tenure were retained.

While the Black Communities Development Act waseapd in 1991 by section 72(1) of the
Abolition of Racially Based Land Measures Act, Ad. 108 of 1991, section 72(2) of this Act
stipulated that Chapters VI and VIA of Act No. 41884, and any regulation made thereunder,
will remain in full force until further repealedh&se chapters and regulations made provision for
the granting of leaseholds in Black Developmenta&réDepartment of Land Affairs, 1999). Such
provisions had to be retained while township reggsivere being opened to phase out leaseholds
in favour of full ownership which was denied Bladksurban areas prior to 1991. Chapters VI
and VIA of Act No.4 of 1984 remain in force as aterim measure to enable the holder of an
existing leasehold right to perform certain deaingtil upgraded to ownership i.e. until a
township register is opened in the Deeds Officdemonstrate legal title to a cadastrally defined
property (Mammon, 2008).
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d) The Land Use Planning Ordinance 15 of 1985 (L UPO)

Must be read with 1934: Townships Ordinances NowB8re applicable. Its purpose is to make

provision for the rezoning, subdivision and depasun respect of land use as well as to provide
for structure plans and zoning schemes. The Ordaafso makes provision for the protection of

the impact of development on property rights amplires the demonstration of the desirability of

land use in an area.

In terms of the current regulatory framework tha¢ Western Cape largely works within, the
Land Use Planning Ordinance No. 15 of 1985 (LUPOthe law within which urban and rural
development and land use on public and private lmag be permitted and is also the legal
mechanism through which all land use change apita (rezoning, subdivision, departures,
consent uses and other minor land use mattergdwelicated notwithstanding the applicability
of other land use legislation (refer to Figure I2).terms of section 7(1) of LUPO, ‘any town-
planning scheme in terms of the Township Ordinahe&4 (Ordinance 33 of 1934), which in the
opinion of the Administrator is in force immediateprior to the commencement of this
Ordinance, shall be deemed to be a zoning schernah whin force in terms of this Ordinance.’
This implies that all zoning schemes that pred&atdBO are deemed schemes in terms of LUPO.
In parts of the Western Cape and patrticularly fldeDovisional Council Zoning Scheme area, the
town planning schemes enacted in terms of the ThipasOrdinance of 1934 are still in
operation. Although the Townships Ordinance NooB3934 was repealed by the LUPO, when
areas which were established in terms of this @rtie are planned or re-planned, LUPO makes
provision in terms of Section 48 (2) for these aréa be further dealt with under its own
provisions.

In terms of section 36 of LUPO, an application Ebal refused solely on the basis of a lack of
desirability of the contemplated use of land conedr including the guideline proposals included
in a relevant structure plan insofar as it relateslesirability, or on the basis of its effect on
existing rights concerned. The use of ‘desirabilisya distinctive criterion for decision-making
and an important feature of LUPO in motivating tieasons for the change of land use in a
planning application. Where an application is redtised by virtue of the desirability referred to
above, regard shall be made in considering pastisulelating to the safety and welfare of the
members of the community concerned, the preservafithe natural and developed communities
concerned or the effect of the application on éxgstights, with the exception of any alleged
right to protection against trade competition.
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€) TheLess Formal Township Establishment Act No. 113 of 1991

The Less Formal Township Establishment Act, Act ©13991, which was seen as an interim
measure, is still frequently used in the provinge dstablish urban development for
informal/emergency/Breaking New Ground (BNG) hursattlement purposes. The Less Formal
Township Establishment Act (LeFTEA) provides fofaster but lesser form of settlement for
poorer urban households. This provision was prgb&minded on the expectation that when
transformation to democracy occurred, the needateraeasonably quickly for those who would
be flocking to the urban areas could be satisfiedite and service (Mammon, 2008). In 1992 the
LUPO was amended by the addition of the paragrdigh paragraph 5 ofinformal Residential
Zone'in which provision was made (notwithstanding thevsions of the Scheme Regulations of
any local authority) that this zone be deemed t@p#t of the Zoning Scheme of the relevant
authority (Government Notice No. 382, 1992). Thddidon of ‘Informal Residential Zone’
implied that although a township may be establishddrms of LeFTEA, the land use and zoning
of the township, once established, would be detazthin terms of this provision of LUPO.

f) Advertising on Roads and Ribbon Development Act No. 21 of 1940

The Advertising on Roads and Ribbon Development Not 21 of 1940 largely governs
advertising, public access and construction closmajor roads such as national roads. The act
has major implications for development when congidet existing economic generators such as
airports that require upgrading and further develept to respond to growth in the metropolitan
areas and large towns of the provinces under ceraidn. The Act is administered by the
Provincial Department of Transport and Public Worket the Department of Environmental
Affairs and Development Planning who wait for a ecoemt and/or decision in terms of this Act
before contemplating a decision on a land use egpdin.

g) Removal of Restrictions Act No. 84 of 1967

Where submission of a land use application is ntade Local Municipality, the application to
remove a restrictive title condition is made siran#ously to both the municipality and Provincial
Government. On approval and publication in the govent gazette by Provincial Government:
Department of Environmental Affairs & Developmenarhing, the decision is submitted to a
Deeds Registry Office.

According to Van Wyk (1999) the Removal of Restaos Act (RORA) is a discretionary piece

of legislation where the relevant provincial goveant official has the discretion to consider all
matters that pertain to the relevant applicatioseldeon whether the interests of the public would
be upheld should the restrictive condition of title removed. It is obligatory that no land use
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application be granted which was considered todbrélae terms of that restrictive condition until
such a restrictive condition of title is removecheTRORA procedure which is assigned and
administered by the PG: Western Cape works in semuim that the land use application decision
is contingent upon the successful removal of aiotisie condition of title. It is often the case in
the Western Cape that where a Structure Plan esgaimendment and there is also a removal of
restrictive condition of title associated with teme application, that the PG: WC Department of
Environmental Affairs and Development Planning llas final decision-making authority in
terms of LUPO. Thus the structure and time franfdsliPO are impeded by the applications in
terms of RoRA and other similar national legislatidcor example, the RoRA advertising
procedures [clause 3(6)] are very restrictive. R@ERA procedures can also be amended by
provinces as and when required.

Provisions are made for the Department of EnviramaieAffairs and Development Planning:
Western Cape, acting in terms of the powers conaexb by section 2(1) of the Removal of
Restrictions Act delegated to the MEC or his departtal representatives in terms of section 1 of
the Western Cape Delegation of Powers of 1994 andpplication by a land owner, to remove
restrictive conditions of title. However, these mo# are exercised conditionally and can be
delegated either to the State Attorney under cediacumstances or officials of the Western Cape
Department of Environmental Affairs and Developmdtanning where they can remove
restrictive conditions of title on the proof of lling plan approval and no objections received
from neighbouring properties. However, in this amte all development rights are already in
place and there is no need for further land usécgtions.

h) Subdivision of Agricultural Land Act No. 70 of 1970

The Subdivision of Agricultural Land Act No. 70 8870 only applies when land use applications
are made in respect of changing to or from agueally zoned land or at the discretion of the
local municipality. In these instances, the Wes@ape Provincial Government: Department of
Agriculture is a commenting sphere only but ultietatthe decision whether to support such a
change of land use is made by the National Depaittrok Agriculture. The final decision on
whether to grant / refuse a land use applicatioogdhe National Department of Agriculture has
approved the overall change of use, lies with thepddtment of Environmental Affairs and
Development Planning on recommendation from thallownicipality.

This Act was repealed by Act 64 of 1998. Howevke tepeal Act has not been signed by the
President, so the 1970 Act remains in force.

230
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i) Provision of Land Assistance Act No. 126 of 1993

Its purpose is to provide for the designation ataia land; to regulate the subdivision of such
land and the settlement of persons thereon; toigeeder the rendering of financial assistance for
the acquisition of land and to secure tenure rigimsd to provide for matters connected herewith.

Section 2(4) of the Act which says that "[t|he lag@/erning the subdivision of agricultural land
and the establishment of townships, shall not agplyand governed by Act 126, which includes
all land delivered as part of the rural land readisition programme. This Act therefore provides
an additional or alternative route to township klsament, outside of current planning
legislation such as LUPO or LeFTEA. This sectiorains example of a provision that is, post-
2010, unconstitutional.

j) National Environmental Management Act No. 107 of 1998

Western Cape Provincial Government: Departmentrofifanmental Affairs and Development
Planning is responsible for the assessment of @mviental impacts and issues a record of
decision (RoD) in connection herewith. However, weh8tate or Parastatal land is the subject of a
land use application, the provincial sphere is ementing authority only and the National
Department of Environmental Affairs is the ultimatecision making authority and issues the
RoD directly.

k) Heritage Resources Ac No. 25 of 1999

The Provincial Government: Heritage Department makkecisions on heritage impact
assessments that accompany land use applicatidng lihe case of sites declared national
heritage sites, the South African Heritage Resaugency (SAHRA) makes decisions. The
Provincial Heritage Western Cape has a dedicat@arttaent located within the Ministry of

Cultural Affairs and Sport responsible for assagsiaritage impacts where required.

[) Municipal Systems Act No. 32 of 2000

Strategic and/ or integrated spatial plans takeftimen of Spatial Development Frameworks
(SDFs) that are indicative land use planning imsents to guide a city’s urban development
and/or a region’s forward planning. An SDF is theatgal representation of an Integrated
Development Plan (IDP) which, according to sec&én of the Municipal Systems Act No. 32 of
2000 (MSA) is a strategic plan for the developmeiné municipality and its municipal area of
jurisdiction (Berrisford and Kihato, 2008). Theskrns are required in terms of the MSA and
related legislation to be updated regularly. SDfestgpically planning policies related to issues
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such as definition of the Urban Edge, DensificatiGated Development etc. and are expected to
give guidance to decision makers within the respeatnetropolitan areas whose officials are
delegated to deal with land use applications.

However, it is apparent that SDFs do not necegsahfpe urban spatial development through
effective land use management control. While SDEglze spatial planning instruments endorsed
and approved by relevant local municipal councilhwarticipation from provincial government,
there are desirability criteria in terms of LUPQtilnave a different (and often conflicting) legal
effect. This fuels tension between local and prodihgovernment and even inter-departmental
tension among different municipal departments. &@ample, the Draft SDF for Cape Town
(2009) earmarked ecologically sensitive land fat@ction in its larger scale biodiversity network
adjacent to Cape Town International Airport. Yegerth is consistent pressure on this land to
establish a township for low income housing.

Furthermore, the MSA should ideally prevail ovetdated Structure Plans when SDFs conflict
with the intent of old Structure Plans. Howevernfosion arises as to whether the MSA
administered by local municipalities can have areroding effect over a Structure Plan
established in terms of Section 4(6) of LUPO. Ifasthis reason that that the PG: WC advised
the City of Cape Town to submit its SDF for appidwathe MEC in terms of this provision of
LUPO.

Furthermore, Chapter 5 of the MSA requires locdharities to adopt an integrated development
plan (IDP) that aligns resources and the capaditgelocal authority with the implementation of
the plan and policy framework (in other words, ®BF) and general basis on which annual
budgets are to be based. This includes the impremeof the quality of life of society in general
and in particular the poor and other disadvantagedps. Expenditure on infrastructure in terms
of this legal framework therefore focuses primatddyt not only on the provision of basic
services, which derives benefits for a large mgjooi households through public investment.
Forward planning documents and policies are howeyarerally inadequately co-ordinated with
infrastructure planning strategies. While the IDd?e expected to bring spatial, economic and
infrastructural aspects into alignment, they do moteality do this equitably across areas of
jurisdiction in municipal areas and particularlytire City of Cape Town.

m) Mineral and Petroleum Resour ces Development Act, No. 28 of 2002
The lack of clear alignment and thus ambiguity lestwand among various laws is evident. For
example, with regards to the application of the é&dah and Petroleum Resources Development

403 5230
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Act No. 28 of 2002 (MPRDA), a land owner can benged a mining right/ permit in terms of this
act without being aware that compliance with a proxal ordinance (LUPO) and authorisation in
terms of NEMA would be required before mining aityivcan commence. Evidence can be seen
in matter between City of Cape Town (Applicant) &dccsand (Pty) Limited (First respondent)
where the judgement held that the first respongemtterdicted from commencing or continuing
with mining operations on the properties until amdess (1) authorization has been granted in
terms of LUPO for the land in question to be used mining; (2) and environmental
authorization has been granted in terms of NEMAthar carrying out of the activity identified
(see Case No. 4217/2009; 5932/2009). This demdeste provincially specific example of a
problem that arises directly from national legislatoverlapping with planning activities and
where clear coordination between national and pwal / local competence should be
emphasized.

Applications for mining rights are submitted to tb#fice of the regional manager but final
decisions on the granting of rights vest with thatibhal Minister and his/her Department of
Mineral Resources. However, mining rights cannotkercised without environmental and land
use approvals being granted.

n) Legal Succession to the South African Transport Services Act, No. 9 of 1989

At the interview held with the provincial Departnteri Environmental Affairs and Development
Planning the interviewee pointed out that consiil@mashould also be given to the use of
legislation such as the Legal Succession to théhSAfrican Transport Services Act, No. 9 of
1989 which was used by the Victoria & Alfred Waterft (V&AW) Company for the
redevelopment of Cape Town’s waterfront. A packafgplans approach was used and a heads of
agreement set in place between the V&AW Company thedCity of Cape Town whereby a
basket of mixed use development rights were appraweerms of this legislation rather than
following the procedures in terms of NEMA and LUPO.

While it is useful to be mindful of this Act in adislative reform process, it is argued that there
no need to consider it seriously for the followirgasons. The V&AW case is quite particular
from two points of view. Firstly, the Legal Successto the South African Transport Services
Act applies only to land owned by parastatals sackhe Passenger Rail Agency of South Africa
(PRASA) who administer rail transport related laBdcondly, the heads of agreement was set up
in the late 1980s, which meant that the provisimnsws such as NEMA would not have applied
and the case predates other legislation such d<98fHeritage Resources Act.

10
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Lastly and importantly, the Legal Succession to Smeith African Transport Services Act was
amended in 1995 (post the V&AW agreements beingbéshed) to permit the integration of all
parastatal land into conventional land use control systems
(http://wwwsaflii.org/zal/legis/num_act/Isttsatsa@%660). This amendment apparently only
applies to land exploited for commercial purposesl @oes not include land used for the
parastatal’s core business.

2.3. Description of the new Provincial Legislation
At the time of writing none of the reform legiskati discussed below has been implemented.

a) TheWestern Cape Planning and Development Act No. 7 1999 (PDA)

The Western Cape Province opted to introduce tttisvdh the intention of replacing the LUPO.
The purpose of the act, among others, was clearlyeplace racially based planning and
development legislation and consolidate planningha province at various scales into a single
piece of legislation. According to Van Wyk (199%)e Act also provides for ‘a hierarchy of
integrated development frameworks which includet@at plans and spatial plans, as well as
zoning schemes’.

Regulations were not gazetted at the time of th&’®Promulgation and thus the Act was never
implemented in the Western Cape. At the same t@siee from frequent (party) political changes
within provincial (and local) government in the WWass Cape between 1995 and 2006, it was
guestionable as to whether some parts of the cbofdhe act fell entirely within the legislative
ambit of provincial government (Berrisford, 2000).

b) TheLaw Reform Project

About 2004, Minister Tasneem Essop (Western Capmeiftial MEC for Environmental Affairs
and Development Planning) embarked on a signifipamtess to integrate land use management.
Known as thd.aw Reform Projectthe project was ‘concerned with the way landsedy and so
must be framed within a sustainable developmentoggh’ (Provincial Government of the
Western Cape: Department of Environmental Affainsl ®evelopment Planning 2005:2-6). It
emphasized the concept ‘@fise use’of land in terms of a set of criteria that beginaddress
concerns relating to ecology and integration of camities and space; recognizing the role of
land and land use in urban transformation. The qeeof the new legislation was ‘to promote
ecologically sustainable development and the ceasen of land, environment and cultural

11
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heritage of the Province of the Western Cape biyabéishing long-term planning and decision-
making systems based on cooperative governmertijples that are integrated, holistic, efficient
and that promote ecologically sustainable, econaliyiefficient, and socially just uses of land;
repealing outdated land use planning and develophagislation; integrating environmental and
heritage impact assessment processes and othsrodeciaking processes affecting the use of
land; and providing for incidental matters.

Chapter 8 of the project document specifically degth land use regulation, albeit in a different
manner to the comprehensive planning approach gearuy current land use regulations in, for
example, LUPO. The provincial scale spatial framdwis put forward as the guideline for
municipal scale spatial frameworks. At the sameetithe roles and responsibilities pertinent to
different spheres of government and private seclierplayers are outlined in Table 1.

Table 1: Public Sector Roles and Responsibiliteper the Integrated Law Reform Project

Party Roles and responsibilities
Provincial * Subject to the provisions of this Act, implementtio@al legislation
government dealing with land,;
* Make and implement laws dealing with provincialrpiang and regional
planning;

* Maintain, and see to the implementation by munidipa of, essential
national and provincial standards and requiremestablished in relatio
to land,;

» Undertake strategic planning at a provincial lemeklation to land;

» Deal with all land use planning, including munidipéanning issues, that
cannot adequately be dealt with by a municipatitye either to the nature
of the issue or a lack of capacity within the mypadity;

* Ensure that the Provincial Growth and Developmentit&€gy takes
sustainable development into account;

* See to the implementation by municipalities of ordil, provincial ang
local laws dealing with land.

=

Provincial * Prepare a register of all provincial heritage reses within the province
Heritage which must include all provincial heritage resogr¢&rade II) identified
Resources by Heritage Western Cape and all municipal heritageurces (Grade lIl)
Agency identified by municipalities;

12



South African

&), CitiesNetwork

Building PO Box 32160 Tel +27 11 «

%

107 6471

/ Street Braamfontein Fax +27 11 403 5230
2017 www.sacities.net

Assist it in compiling a municipal heritage resaipdan, at the request
a municipality;

Participate in the decisions as required in terfregplications that requir
heritage input;

List in the heritage register those heritage resssrwhich fulfil the
assessment criteria of grade ii and iii heritag®ueces.

(4%

Department

Initiate and update the Provincial Spatial DeveleptnFramework an
ensure that it includes designated heritage areaparopriate, and mee
the requirements of the Biodiversity Act;

Approve regional plans;

Provide staff, accommodation and administrative psup for, and
overseeing the Sustainable Development Centre;

Establish and maintain a Provincial information tegs to suppor
decision making and planning in relation to the@nsible use of land.

[

Municipalities

Implement national, provincial and municipal legtgn dealing with
land,;

Maintain standards and requirements in relatidand;

Perform functions assigned or delegated to it (nd&degation is subjeq
to consent and capacity of the party to whom délegas made);
Compile an inventory of the heritage resources fawithin its area of
jurisdiction and submit the inventory to heritagestern cape whe
developing or revising a spatial development plaa poning scheme;
Designate heritage areas in the SDFS.

~+

Source: Provincial Government of the Western Cape: Depantmef Environmental Affairs and
Development Planning, 2005

In an interview with two consultants (2011), whorevenstrumental in conceptualizing the Law

Reform Project, it was stated that the project laagely attempting to integrate and streamline
processes and procedures to obtain an integrafgdagh to land and land use management. At
the same time it was attempting to define - ansboime instances limit - the role of certain bodies
such as local authorities; yet land use planningaarly a municipal competency that cuts across
other spheres of government.

13
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In essence, the project was focused on procedaradminister and ensure the wise use of land
and land use with sustainable development as arstatel MEC Essop was last reported in the
local media (The Cape Argus, 10 July 2007) ackndgiley that the project faced complex legal
arrangements as it relied on exemptions and amemdnte national legislation which would
have taken a long time to be established and cmeldhave been rejected. Notwithstanding these
complexities, there were innovations in the attetopgstablish an integrated law to govern land
use planning, environment and heritage.

The first innovation is that the integrated lawaawhole attempted to integrate environment,
heritage and land use planning with a single appba and a single decision-making process;
Secondly, the Law Reform project attempted to retiize activities within NEMA and
guestioned whether very straightforward activifiesgular land uses that are known entities)
even required NEMA authorization at all therebyainlining environmental scoping while
also streamlining ploughing permits in terms of @enservation of Agricultural Resources
Act, 43 of 1983;

Thirdly, the project attempted to give better megrto the idea of integrated and cooperative
governance in having the three spheres of goverhmerking together (where necessary),
hierarchically in law and departmentally across @aitin government institutions;

Fourthly, the intention was that a one stop shquiegition ‘desk’ was to be established by
local authorities where statutory sustainabilitgnd would be made available for applicants to
check (pre-application) compliance with such a pldmch could take the form of a Spatial
Development Framework thereby also working in syiith the Municipal Systems Act (See
Table 1 above);

Fifthly, the project attempted to deal with currésgues such as climate change adaptation
and mitigation procedures which the existing lars#® legislation does not cover by any
means; and

Sixthly, an interactive process between the puatid an applicant was allowed to prevent
applicants from going too far down the line wittphgations that the public are not likely to
support.

In sum, the integrated Law Reform project attempteadverhaul and integrate legislation that
shifted to a completely different paradigm basedh&nprinciples of sustainable development and
wise use of land. The project was not completedrawer tested in the public domain.

¢) Theimpending Western Cape: Land Use Planning Act (LUPA)
Premier Zille has indicated (Western Cape Provim@avernment, 2010) that plans are afoot to
resume the consolidation of the LUPO and other ¥asCape provincial spatial planning laws

14

403 5230



® F
a South African
oburg Metro Building PO Box 32160 Tel +27 11 407

@& CitiesNetwork  FEiEi= Gpes HilE

Ao l®
2017 www.sacities.net
@

into one simplified Act presumably in acknowledgetnef the inappropriateness and complexity
of the current legislation for present day land us@nhagement. In interviews with provincial
planning officials (2011), the Premier’s statem&ast confirmed but no further information could
be divulged as the draft legislation has, as yet, been released publicly. It was, however,
revealed that the legislation is likely to refléoe 1999 PDA discussed above but with substantive
revision to accommodate current day planning corij¢s and imperatives.

2.4. Description of Implementation of Provincial Planning L aws

2.4.1. Ingtitutional Responsibilities

Local Government is delegated by the provincialegoment to administer all applications in
terms of LUPO subject to conditions and qualifica which may differ in the case of each
municipality’s circumstances and depending on vasabciated planning legislation applies.
When a land use application is submitted and/@wanship is established in terms of LUPO and
the provisions of the Ordinance 33, Physical Plagict in terms of Structure Plan amendments,
BCDA, LeFTEA and/or RoRA apply to the area that #pplication falls within, the Western
Cape Provincial Department of Environmental Affaarsd Development Planning have the final
decision-making authority on the application. Them® also other circumstances in which
Provincial Government takes ultimate responsibility land use decisions and granting
development rights on the basis of recommendatioms the relevant Local Municipality
including: a) when a government department objéeta land use application but the Local
Municipality recommends approval of an applicatiangd b) on submission of appeals against a
local authority’s decision in terms of LUPO.

2.4.2. Implementation Aspects

a) Pre-application Requirements

The Western Cape legislation does not provide myr @e-application requirements. Regardless
of this, both the provincial government and muradiijpes are open to discuss application
requirements and the level/nature of applicatwith the applicants before the submission of a
formal application.

b) Application submission, processing, decision-making and appeals

In cases where a land use application is submittede PG: WC DEA&DP for decision on the
recommendation of a local authority for examples fubmission of a rezoning application in
terms of LUPO or a township establishment applicatin terms of LeFTEA, the following
process is typically followed from the time the hggtion and recommendation are received from
the municipality. It must be noted, however, thed application submission and decision making
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process in terms of LeFTEA is slightly differenttlmnce in the system follows typically the same
process as outlined below.

Firstly, the notification to submit in terms of LEEA must be lodged with the Department of

Environmental Affairs and Development Planning arad the local municipality although the

applications may be submitted simultaneously. Thopli&ant forwards the application to the

provincial department and advises that he/she dstempplying in terms of LEFTEA. The

provincial department then instructs the local mipality to advertise the application which

constitutes the public participation process. Thedl Municipality is then obliged to consider the

comments and submit the application to the prowincepartment for consideration and

recommendation to the Minister of Human Settlememt® takes the final decision on the

application. Should it be approved the provinciapartment (Environmental Affairs and

Development Planning) will advertise the approwatlie provincial government gazette.

* Receipt of application by the Department’s RecoREgistry

* Town Planner assesses application

 Comment obtained from Spatial Planning

» Chief Town Planner assesses application

* Land Use Regulator assesses application

» Chief Land Use Regulator checks application

» Director checks application

* Head of Department checks and signs application

* Minister (MEC) gives final sign off

* Depending on whether an application is grantedusesl, an appeal process may follow in
terms of Section 44 of LUPO which grants an applidaappellant the right of appeal to the
MEC

* Where an application is successful in terms of LUR@ the provisions of the LeFTEA and
RORA are also applied, the decision is publishetthéngovernment gazette after which a final
notification letter is issued to the applicant/LM.

c) Appointment of a Planning Advisory Board

In the Western Cape, a Planning Advisory Board (PA&s been established in terms of Section
43 of LUPO to advise the MEC on appeals. In allesathe MEC has the final decision on an
appeal. The provincial Department has the choicetler or not to send appeals directly to the
MEC or first to the PAB for its advice. The threxceptions are: a) in the case of RORA appeals
which are all referred to the PAB; b) where theravidifference between the LM and DEA&DP
on whether to support an appeal or not in whicle @gin all appeals go via the PAB; and c) all
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applications for the amendment of Structure Pldiese PAB is independent and comprises a
number of professionals such as planners, attoraegenvironmentalists. Typically the process
involves the appeal against a LM’s decision beingnsitted. The municipality requests the
applicant to respond if he/she so wishes with @essmnent of the appeal and may present its case
to the PAB. The PAB may require both the municiyalind appellant to attend a hearing. A
recommendation is made by the PAB to the MEC whqy r@nfer with his/her senior legal
advisors/planning staff on the matter. The Depantnadficials will furnish the MEC with a
recommendation as to how he or she should procé#bdhe recommendation of the PAB. The
advice of the PAB does not have to be taken byMB€ who may decide differently from the
PAB recommendation on the basis of internal depamtadl advice received. The appellant is
notified and has recourse to the High Court forigiadl review if the outcome is not in his/her
favour. Where the Department does not refer areapp the PAB, it makes a recommendation
directly to the MEC.

d) Enforcement

The Western Cape Province does not enforce any Useddecisions taken and expects the
municipalities to take responsibility for enforcemhas they are legally obliged to do so in terms
of section 39(1) of LUPO.

2.4.3. Implementation and other related legisation

National legislation associated with land use mansnt is powerful in terms of its impact on
land use decisions when relevant and applied threagious triggers. Decision making in terms
of these laws not only precedes land use regulatecysions (the granting or refusal of land use
applications and/or development rights) by localpoovincial government. It also sets the
conditions within which land use and/or developmeghts may be exercised. Moreover, the
decisions are largely taken by either national gowent departments as in the case of the
Subdivision of Agricultural Land Act or provincialepartments that are separate from the
Provincial Competent Authority (the Western CapeABIPP) as is the case in the Roads and
Ribbon Development Act (administered by the ProahcTransport and Public Works
Department) or Heritage Resources Act (administeiethe Provincial Department of Cultural
Affairs and Sport) which have major implications fmtential inconsistencies in decision making
and for the time it takes to consider an applicatio

The structure and time frames of a LUPO applicatioe further impeded by the applications in

terms of RoRA and other similar national legislatidcor example, the RoRA advertising
procedures [clause 3(6)] are very restrictive iattit stops appropriate development from
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happening efficiently especially in informal aredsere advertising to a large number of abutting
erven is required yet occupants’ addresses araauassarily known or clear for correspondence
to reach them.

RoRA can be dealt with in three different ways: tajough an application to the Local
Municipality and simultaneous submission to the Wes Cape Provincial Department of
Environmental Affairs and Development Planningtiypugh delegation in terms of section 1 of
the Western Cape Delegation of Powers Law, 199d;@rthrough an application to the State
Attorney. There should ideally be one uncomplicated efficient way of applying the provisions
of RORA.

There is no doubt legal confusion as to whetheMB&’s IDPS (and SDFs) should prevail over
outdated Guide Plans, the former being a municgahning instrument and the latter a
provincial one. In practice this means that applisapply to the province for amendments to the
old Guide Plans. These amendments often confiitt the spatial intent of SDFs formulated in
terms of the MSA. While the IDPs are expected tadispatial, economic and infrastructural
aspects into alignment, they do not in reality aisvelo this equitably across areas of jurisdiction
in municipal areas thus there is an important aghtsole for a different sphere of government to
monitor the fair distribution of public resources theory the province should fulfill this roleyt
because the legal basis for doing so are outdatads pof uncertain constitutionality the
province’s legitimacy is compromised in practice.

Case No. 4217/2009; 5932/2009: in the matter betweiy of Cape Town (Applicant) and
Maccsand (Pty) Limited (First respondent) not orllystrates the power of NEMA as
coordinating legislation but also how land use asidace or sub-surface based activity is not
considered by, in this case, the national DepartneérMineral Resources, and land use is
relegated to low importance. Yet the actual lasd (exercising mining rights) could potentially
have significant implications for desirability ofie contemplated use of the land in terms of
section 36 of LUPO. At the same time, the NEMAaken more and more seriously by the PG:
WC DEA&DP, which holds both planning and environnamrompetencies in the Western Cape.
This is further illustrated by the recent announeetrby the Western Cape DEA&DP that as a
policy no RoDs in terms of NEMA will be issued urguch time that an application for Structure
Plan amendment in terms of LUPO has been appramdgér(ms of Circular No. 3 of 2008). The
implications for time frames, among other mattéos,the approval of land use applications are
enormous.
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It is noteworthy that in the Western Cape Provineere the planning and environmental
functions are located under the same MEC and irséimee Department, there is no discernible
improvement in the integration of the two functicersd their associated legal processes. The
officials representing the two sectors continututation separately.

3.0. Performance of Provincial L egidation

3.1. Number and type of applications

The Department of Environmental Affairs and Devetgmt Planning (DEA&DP) deals with the
following planning applicatiorls

* Removal of Restrictions Act (full applications amaxations);

* Appeals in terms of LUPO:

* Non-delegated and out-of-time appeals i.t.o. LUPO

» Structure Plan amendments in terms of LUPO andPhysical Planning Act

* Less Formal Township Establishment (LeFTEA)

» Black Communities Development Act Regulations

Table 2: DEA&DP land use applications submittedsusrfinalised
2007/8 | 2008/9] 2009/10 2010/11
Submitted 1708 1569 1159 1210
Finalized 1605 1446 1109 1258

3.2. Average timetaken from submission to getting a decision/hearing

The time taken from submission to getting a headiegjsion varies; the average time is between
4 and 15 months. There appears to be a steadypwewpent in approval periods over the past
four years, although the total number of appligatiper annum has dropped, presumably because
of the economic slump.

3.3. Main reasonsfor delaysin decisionson land use applications

There are many influencing factors, for example:

» Structure plans need to be amended first; thuappécation is placed on hold

» Environmental authorization is required first ag @rcular 3 of 2008 and therefore the
application is placed on hold until an environméR@cord of Decision is in place

Yitis important to remember that the Department is also responsible for all NEMA applications and issuing of RoDs.
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» Appeals in terms of the Municipal Systems Act needealt with before LUPO appeals can
commence

* The time taken for a Municipality to comment

» Time taken for public participation especially metcase of appeals (i.e. right of objectors to
lodge comments on the appeal)

» Staff issues

» Poorly prepared applications

3.4. Number of applications approved, declined or withdrawn before decision

Table 2 above indicates the number of applicatforadized. There is difficulty in answering this

guestion as the following needs to be considered:

* Does approval mean the development can go ahead?

» Does decline mean the development cannot go ahead?

* The Competent Authority dealing with this mattealdewith appeals on the application and
therefore either upholds or dismisses the appeahadan mean either of the above.

* In terms of the RoRA, the Competent Authority caeale to or refuse the removal of the
RoRA application. This does not mean the developncan go ahead because the LUPO
application then follows which can either be grdnte refused at municipal level.

3.5. How long after decision to natification

Decisions are communicated as soon as possiblethéedecision of the Competent Authority,
usually within two weeks. If longer than two weeksnay mean that the decision requires to be
published in the Government Gazette.

3.6. Number of appealsreceived
This varies per annum but on average, it is eséichat 40 % of the totals provided in Table 2

3.7. Main kinds of applicationsthat are appealed
Rezoning applications

3.8. How long it takes for appeal body to make a decision

The Competent Authority for decisions in respectAppeals in the Western Cape is the MEC
(Minister) for Local Government Environmental Affai& Development Planning. The decision
is not taker by an Appeal body. In the Western CidugePanning Advisory Board advises the
Minister on certain applications which could takeaverage 12 months depending on the nature
and scale of the application under appeal.
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3.9. Number of staff undertaking the planning function
There are 48 professional staff including Town &stjional planners and Land Use Regulators
in the Department (excluding Departmental Seniondgement)

3.10. Budget to undertake function
Not indicated

3.11. No. of members on board/decision making structures (including appeal structures)
and compositions (all officials/experts, etc)

There are seven members on the Planning AdvisoaydBcomprising:

e 2 x Town Planners

1 x Architect

2 x Civil Engineer

1 x Environmental Professional

1 x Legal Professional.

3.12. How often decision making structures convene, how many applications heard per
setting, etc?

There are 12 monthly meetings per annum and alththug number of applications varies, there

are 25 applications per sitting.

3.13. Other relevant empirical information that they may have (e.g. value of applications,
location of applications, etc).

The majority of appeals emanate from decisionsrnake the City of Cape Town on land use

applications.

4.0. Stakeholder Views of Provincial Planning L egislation

4.1. Qualitative inputs by the City of Cape Town

a) What workswell?

Local Government administers all applications sutadito it in terms of LUPO in the City of
Cape Town municipal area. When an application Isrstied and / or a township is established in
terms of LUPO the provisions of the 1934 Ordinaacd 1984 BCDA may also apply depending
on whether these pieces of legislation are apdkctabthe area that the application falls within.
Similarly, a township establishment in terms of T&A may be applied for but as stated earlier,
the provisions of LUPO also apply in terms of ‘Infal Residential Zone’ and associated public
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and other facilities zoning as required by thevaht zoning scheme. Typically LeFTEA is used
for the establishment of a township when infornetiements are upgraded and/or where site and
service schemes are established on Greenfield &it#80O applies where the township being
established has an existing approved zoning scheme.

The land use application process is typically dsvs.

Pre-application discussions happen in principle onl

Submission of an application in terms of relevagidlation to the LM and where LeFTEA
applies, a simultaneous submission is made to 1eNC DEA&DP for proclamation by the
Competent Authority i.e. Provincial MEC: Human 8attents, in the Government Gazette
Advertisements are subsequently placed in localianéy the municipality calling for
objections/comments from the public

Circulation is arranged to external government depants where required e.g. Department of
Agriculture or Provincial Roads and Storm Water meha provincial road abuts the land that
is the subject of the application

Circulation is done internally to all relevant dep@ents of the City of Cape Town and
comments are received and assimilated by the Dmapattof Strategy and Planning: Land
Use Management and Building Development Branch af@also the overall coordinators
and drivers of the application from submission ¢gidion

If no objections are received and no traffic impa&ectvironmental impact and heritage impact
studies were required to accompany the land usécappn then the application can be
decided by delegated authority to sub-council sewior official after which it is reported to
the Committee on Spatial Planning, Environment laanad Use Management for information
The Department of Strategy and Planning: Land Uaeddement and Building Development
Branch prepares a report to Committee: Spatial rithgn Environment and Land Use
Management (SPELUM) and makes a considered recodatien to grant / refuse a land use
application on the basis of internal departmentahmments received and objections from the
public, if any

The SPELUM Committee considers the recommendatiademn the report and accepts /
rejects the recommendation which then goes to twtfdlo Committee on Planning and
Environment (PEPCO) for final decision making

The PEPCO decision is submitted to the Mayoral Catamfor ratification

The Mayoral Committee decision is submitted to @dluncil for information

The applicant is notified of the decision of Colirasid granted the right of appeal firstly in
terms of section 62 of the MSA where if taken tlglouan Appeal Authority known as the
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Planning and General Appeals Committee (PLANAP)siples over the appeal and both
appellant and the LM are represented at the ajpyaaaing

* Thereafter (section 62 of MSA) appeals are gramteédrms of section 44(1) of LUPO within
which both applicant and objectors are grantedsighappeal; and

* Should there be an appeal from the applicant oaggrieved objector against the LM’s
decision, the MEC (Western Cape Government: Lo@aleBiment, Environmental Affairs &
Development Planning) handles the appeal.

According to the CoCT the structure and proced@ildd?O work well in that they are both easy
to understand, familiar and generally fair. Thegeatural steps from submission to decision and
appeals processes are clear in the Ordinance ghlappeals can be submitted for any reason and
by any aggrieved party even if the merits of thpligations have been carefully considered by
the municipality.

b) What does not work well?

Even though LUPOQO'’s structure and procedures aradsdbhe LUPO procedure has been impeded
by laws such as the RoRA, NEMA, Subdivision of Agitural Land Act, as their different
procedures work in sequence not in parallel whgcsamething that a national spatial and land
use policy/law should deal with so that planning camain the overarching coordinating legal
driver. One questions whether NEMA's referencededand desirability is unconstitutional if its
mandate was originally to consider the triple bottibne of ensuring environmental, economic
and socially balanced outcomes from developmentNHESMA not interfering with a local
competency in respect of spatial planning and laed regulation in focusing on need and
desirability? This is the kind of clarity that atio@al framework or policy should be providing to
avoid confusion in roles and competencies for ciffié spheres of government. In addition,
different rights of appeal are available underetght legislation (NEMA, SAHRA and LUPO).
So three different departments are involved who their procedures in sequence; resulting in
more than one decision which is not healthy fompiag. Then there are also MSA/LUPO
mechanisms for appeal, extending planning decistwes further in terms of time and resources.

The Removal of Restrictions Act advertising proaeguclause 3(6)] are very restrictive in that
they stop appropriate development from happenirfgierdftly especially in informal areas.
However, one cannot just wish the RoRA away so diismma needs to be resolved in new
legislation in a systematic manner.
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Township establishment occurs in terms of Chafteys 2 of LeFTEA and zoning takes place in
terms of LUPOparagraph 5 Informal Residential Zone’. If LUPO was the onlyMaused in
establishing a township for informal settlementse M would be the final decision making
authority unless there are appeals. Because oflupécation of the law and because a single
point consideration of applications would be ddd&a the power to approve a township
establishment application should therefore ideadrde with LMs.

The calculations for the amount which the cred{ox) is entitled to impose on the debtor
(applicant/developer) in terms of section 42 of tlaad Use Planning Ordinance Act No. 15 of
1985, are not defined/prescribed. This potentimiplies that sufficient funds are not earned as
revenue to support the development of municipak bofrastructure. While the City of Cape
Town has a policy in place that assists in detemginformulae to calculate appropriate
contribution levies relative to the scale of theject (City of Cape Town, 2004), many other LMs
have not advanced to this level.

It is obvious that the 27 different schemes in¢hse of Cape Town municipality and numerous
schemes in the other municipalities in the providoenot work very well and exacerbate the
problem of fragmented land use management. Itasetbre important that law reform at local
and provincial level addresses this issue. In Chpen an Integrated Zoning Scheme (I1ZS)
process has already been completed and progresesitierably. The 1ZS process is in its final
draft stage. It has been submitted to the PG: VBA&DP for comment and ultimate approval
in terms of LUPO in the absence of a new provindiet. The primary intention of the I1ZS is to
consolidate the 27 different zoning schemes throaghumber of mechanisms including the
introduction of more flexible and mixed use zontefegories, performance zoning techniques
and overlay zones. In the light of the ConstituiloGourt’s ruling in theCity of Johannesburg
case last year it could be argued that the LUPQireaent that a new zoning scheme be
approved by the province is unconstitutional anat the municipality is entitled to approve it
itself. Nevertheless, the CoCT has submitted thé &ZS to the province.

While the Municipal Systems Act (MSA) suggestsrargger link between spatial plans (forward
planning) and the regulatory environment, it doeisprescribe procedures or requirements in this
regard or provide any direction on how this shdutdachieved. In the development of the draft
IZS for Cape Town, the municipality recognised thiwrtcoming and developed the Overlay
Zoning provisionsas the mechanism to provide such link between dheypenvironment and the
regulatory environment. The procedures for theoshiiction and approval of overlay zones are set
out in the IZS regulations and make it clear thew roverlay zones must be informed by policy
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plans thereby bridging the gap between forward rptamand regulatory planning. New zoning
categories included in the 1ZS are as follows.

SINGLE RESIDENTIAL ZONES

Single Residential Zone 1: Conventional HousinglBR
Single Residential Zone 2: Incremental Housing (SR2
GENERAL RESIDENTIAL ZONES

General Residential Sub Zone 1: Group Housing (GR1)
General Residential Sub Zones (GR2 — GR6)
COMMUNITY ZONES

Community Zone 1: Local (CO1)

Community Zone 2: Regional (CO2)

LOCAL BUSINESSZONES

Local Business Zone 1: Intermediate Business (LB1)
Local Business Zone 2: Local Business (LB2)
GENERAL BUSINESS AND MIXED USE ZONES
General Business Sub Zones: (GB1 — GB7)

Mixed Use Zones: Sub Zones (MU1 — MU2)
INDUSTRIAL ZONES

General Industry Zones (GI1 — GI2)

Risk Industry Zone (RI)

UTILITY, TRANSPORT AND PORT ZONES

Utility Zone (UT)

Transport Zone 1: Transport Use (TR1)

Transport Zone 2: Road and Parking (TR2)

National Port Zone (NPZ)

OPEN SPACE ZONES

Open Space Zone 1: Environmental Conservation (OS1)
Open Space Zone 2: Public Open Space (0S2)
Open Space Zone 3: Special Open Space (0OS3)
AGRICULTURAL AND RURAL ZONES

Agricultural Zone (AG)

Rural Zone (RU)

Limited Use Zone (LU)

OVERLAY ZONE CATEGORIES

Subdivisional Area Overlay Zone (SAQ)
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Incentive Overlay Zone (ICO)

Density Overlay Zone (DO)

Heritage Protection Overlay Zone (HPO)
Environmental Management Overlay Zone (EMO)
Urban Edge Overlay Zone (UEO)

Scenic Drive Overlay Zone (SDO)

Local Area Overlay Zone (LAO)

¢) What needsto be changed?

The PG: WC formulated a technical draft of theiwne@roposed planning law in 2010.
Participation in provincial planning law reform pesses has generally been limited as was also
the case in the 1997 draft bill. The new PDA/LUMtApoken about in 2010 appears to have
focused on getting rid of red tape rather than tsuthse matters of land use and spatial planning.
Matters of principle were apparently ignored, sashdefining clearly the competencies that are
assigned by the Constitution to the different sphesf government. Instead of one sphere of
government defining these competencies, there dhmiban open debate on this matter. It would
be helpful for national government to formulateadiqy position on law reform in the provinces
in respect of the conflicts and confusion that eamong the different pieces of land use planning
legislation as well as the roles, powers and coemméts assigned to different levels of
government.

Land use planning is a municipal executive competdan the day to day administration of the
law (e.g. consideration of land use applicationghe role of a province should therefore be to
support and strengthen municipalities in applyimg law successfully. A new Act should not just
be about replacing current legislation but undexsteo what end such legislation should work
effectively on the ground. Thus issues of how tpacatate provincial authorities to support LMs
should be addressed rather than just focusing plagieag the old law with a new one without
resourcing and capacitating relevant provinciatiingons to perform a more positive support
role to municipalities. It would therefore be iretinterest of the public at large for national and
provincial government to clarify in terms of policgorms and standards: i) competencies; ii)
urban rural planning guidance; iii) who does whmatdarms of the powers related to land use and
spatial planning so that a meaningful by-law caremga at local municipal level. A national law
such as the current draft SPLUMB should thus raltieea policy framework that gives guidance
to these matters, among others, than a compreleeast prescriptive law tackling the day to day
business of land use management.
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Furthermore, the relationship between forward glagnr{e.g. the MSA) and land use planning
(LUPO) must be sorted out. As stated earlier, thty 6f Cape Town is presently seeking

approval for its SDF in terms of LUPO in the abseraf a new provincial act and the

shortcomings of the MSA. Approvals for the Cape Md®DF and district plans are being sought
as a section 4(6) LUPO structure plan in orderejgace the old Guide Plans. Why should an
SDF not be legal in terms of the MSA alone?

In respect of appeals, it would help for a new promal law to circumscribe grounds for appeal as
anyone can appeal for any reason whatsoever ifsbek to delay the final decisions on land use
applications. This cannot be procedurally fair.

Enforcement on how rights are exercised requireslecal overhaul before reaching courts. The
current alternative is to go to the High Courtthss an efficient way of creating rights? New
provincial legislation should rethink this.

As large informal settlements are predominantlyalcend emergency / urgent in nature, there
should be minimum regulation at national and proshlevel. The principle of the law should be

that the LM prepares an overlay zone as proposethennew IZS for Cape Town that is

participated at government and public level and Hegins to address the informal settlements’
land use regulation over time. This principle copldtentially be extended to economically

depressed areas and areas where second dwellentysta encouraged.

4.2. Quantitative inputs by the City of Cape Town
a) How many applications of each type

Approximately 700 to 800 applications are receibgdthe City of Cape Town (CoCT) each
month. As can clearly be seen by Table 3 belownBeent Departure applications are the largest
number of applications received.

Table 3: Approximate number of land use applicatienbmitted monthly

Type of Application No.
Consent use 15
Extension of validity 10
Multiple 100
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Permanent departure 470
Removal of restrictions 10-15
Rezoning 3-10
Site development plan 10-30
Subdivision 50
Temporary departure 30

b) How long doesit take from submission to getting a hearing/decision, on aver age?

The graph below indicates the number of land ugdicgtions received and finalized by the
CoCT during 2010. The table and chart below inédidae number of applications received and
finalized during 2010.

Table 4: CoCT land use applications submittedinslied (2010)
Jan - | Apr-
Mar Jun Jul Aug | Sep | Oct Nov | Dec | Total
Submitted 2280 2369 733 760 824 966 1066 788784
Finalised 2205 2197 578 644 664 733 749 748515
Not Finalised
over 120 days, 170 173 10583 1184 1157 1224 1261 13285
Not Finalised
over 210 days| 125 114 644 625 623 609 509  g13B53

Chart 1: CoCT Land Use Applications (2010)
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In preparing its statistics, the City of Cape To(@oCT) categorizes the applications received
into 2 kinds:

* 4 months
* 7 months
The difference between the 2 types is that 4-mamplications are only circulated internally
within the CoCT, whereas the 7-month applications eirculated to external bodies (e.g.
provincial departments) as well. These externalid®dre given a 60-day comment period
whereas the CoCT departments have 30 days to comimence the longer duration of the
application.

The tables and charts below provide an indicatiotn® length of time it takes for an application
to be finalized. The data reflected is for Decenfit0.

Table 5: Type of 4 month application — finalisatjgeriod (December 2010)

Typeof Application <120 days >120 days Total
Amendments 62 4 66
Conditional use 1 1 2
Consent use 37 2 39
Extension of validity 6 1 7
Multiple 62 12 74
Permanent departure 438 12 450
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Typeof Application <120 days >120 days Total
Removal of restrictiong 4 0 4
Rezoning 0 1 1
Site development plan| 5 2 7
Subdivision 9 6 15
Erection of building

structure 2 0 2
Temporary departure 9 8 17
TOTAL 635 49 684

Chart 2: Type of 4 month application — finalisatiperiod (December 2010)
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Table 6: Type of 7 month application — finalisatjperiod (December 2010)
Typeof Application <210 days >210 days Total
Amendments 1 3 4
Conditional use 0 0 0
Consent use 4 4 8
Extension of validity 0 1 1
Multiple 3 18 21
Permanent departure 6 10 16
Removal of restrictions 0 0 0
Rezoning 1 1 2
Site development plan 0 0 0
Subdivision 0 0 0
Erection of building structure 0 0 0
Temporary departure 2 10 12
TOTAL 17 47 64
Chart 3: Type of 7 month application — finalizatiperiod (December 2010)
7 MONTH APPLICATIONS

:% @ <210 days

? W >210 days

5 O Total

g

Type of Applications

c) Mainreasonsfor any delays
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Incomplete applications

Administrative lag

Appeals lodged on applications

Lack of alignment between various policies

d) How many applications are approved, how many declined, how many withdrawn before decision

This was not indicated as it is difficult to moni@nd may well be declined or approved but then
appealed in which case it takes a long time tdgek from the provincial government.

€) How long after decision to notification
» 2 weeks

f) No. of appealsreceived per month
* There were 70 appeals in terms of Municipal SystAots
There were 80 appeals in terms of Land Use Plar@ndghance

g) Main kinds of applicationsthat are appealed
* Temporary Departures

h) How long it takes for appeal body to make a decision
The Planning and General Appeals Committee (PLANt#@aRgs between 6-7 months to consider
appeals in terms of section 62 of the MSA.

i) No. of staff undertaking the planning function
* 70 town planners
* + 150 administrative staff

j) Budget to undertake function
* R157 million in 2010

k) No. of members on board/decision making structures (including appeal structures) and
compositions (all officials/experts, etc)

* Sub-structures (15)

» Sub-Councils with delegated powers;
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SPELUM (8)
PEPCO (16)
PLANAP (9)

I) How often it convenes, how many applications heard per setting, etc

Meet once a month.

m) Other relevant empirical information that LMs may have (e.g. value of applications?

location of applications? etc).

Officials can make delegated decisions if the aailbn does not include a TIA/HIA/EIA and
there are no objections from the public

Sub-council to make decision if the applicationludes a TIA/HIA/EIA but has no objections
from the public

5.0. Overview of key issuesthat have implicationsfor Provincial Planning L egislation

Existing provincial planning legislation is struclly unable to address the planning
regulatory environment in a coherent and ratiomahion given the numerous and varied
planning laws for example, there are a number wk I establish a township as discussed
above. The demands on the planning regulatory emvient by other associated legislation
such as NEMA, RoRA etc. as discussed above, exateetive practice and implementation of
the planning laws even further which results infasion and fragmentation both spatially and
institutionally.

Existing provincial planning legislation is alsawtturally unable to address the legacy of
apartheid planning and land use regulation whichr@adoubt remained in cities, towns and
rural contexts in the Western Cape largely as altre$ confused planning regulation. It is
critical for new provincial legislation to addreskis legacy and the implications for
geographical fragmentation, separation and ther@atuplanning as a local level exercise. In
view of this as well as the DFA Constitutional Co2010 judgment, one could potentially
guestion the constitutionality of current plannitegislation in the Western Cape and
particularly LUPO.

Outdated legislation appears to be entrenchedetaeigree that it is difficult to simply repeal
old legislation and have one single piece of lasd planning legislation which calls for a
systematic repeal process of old legislation sicRa@aRA and carefully planned transitional
arrangements that can begin to manage the charagertidied planning law and system.
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* The law reform processes in the Western Cape atéehgince 1997 have not come to fruition
for a number of reasons; the most important of Wiscthe lack of democratic debate among
spheres of government and the complexities in rtsgfeplanning, environment and heritage
competencies as defined in different pieces ofslagon at different levels of government to
design and implement a single point application @acision making system for development
to take place and rights to be assigned.

* A new and unified provincial planning law would &ty have implications for institutional
structures, planning officials and practitionersl arot only calls for the reorientation and
definition of the role of planners but also the atebas to whether planning should be the
coordinating driver of determining land use chaagé development rights.

» Appeal processes are generally long, cumbersorpenegive and too open-ended for land
use decisions to be meaningfully and timeouslynaked implemented.

6.0. Preliminary Conclusions and Recommendations

6.1. Preliminary Conclusions

In conclusion, the existing planning laws in the stéen Cape are numerous and varied. In
addition there is a host of other associated lagi each with its own provisions that begin to
dictate how and when land use management shouldr.o€be implications for land use and
spatial planning are far-reaching in that ultimatelanning is a less considered and more myopic
exercise focused more and more on controlling agreént at a micro level rather than
facilitating development at a macro scale. Idetigre needs to be far better integration between
planning laws and those that impact on planningywel as flexibility to make better and well
performing environments in space.

The research conducted revealed that interviewaeshait LUPO generally works well in terms
of its structure and procedures and that a coraelitllaw should be modelled on the structure
and procedure of LUPO for the Western Cape. Thedkegctions for planning law reform lie in
the following areas.

* Planning legislation is best placed as the cootiigaand legal driver of spatial planning and
land use matters and must reclaim this position.

» All old planning legislation should be repealed atgmpts made to have a unified planning
law that is unambiguous in terms of its structymecedures, appeal processes, roles and
responsibilities assigned to governmental sphenesdepartments. The RoRA in particular
should be streamlined; however with the full acklemlgment that the removal of restrictive
conditions of title is important and cannot be ginvented.
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At national level, spatial planning and land uggdiation should be policy / framework based
rather than legislation in its own right. In thisgard, competencies and responsibilities for
different spheres should be clarified, agreed assigaed to avoid unconstitutionality of
different levels of government in the practice @nming and land use law.

Provincial Government should set norms and starsdand begin to capacitate themselves to
strengthen and support Local Municipalities, whazeded.

Limiting rights of appeal should happen at bothaldgrovincial level and should be based on
human, technical and environmental concerns.

Local level tribunals without political influences @romoted by the current SPLUMB would
facilitate land use planning and development comiracesses.

The lapsing of rights time frames should be reviged made longer than the two years on
rezoning approvals granted.

Consideration of minimum regulation in certain argtes such as emergency settlements and
the creation of overlay zones on the part of myaidies in new legislation would be useful.

A mechanism to deal with development contributiemids that is clear and unambiguous
should be considered in new legislation.

Enforcement and capacity to enforce should bedheof the local municipalities who should
be resourced to perform this role.

6.1 Preliminary Recommendations

The Western Cape Provincial Government may be rgstburced to undertake and maintain
the provincial planning function but it became agpa from the research conducted that
many of the department’s officials are inexperiehaead its decision-making processes are
long and cumbersome as a result.

While not all Local Municipalities are as well resoed as the City of Cape Town, it is clear
that the City of Cape Town is very well resourceshf a human and financial perspective as
well as upper management having a depth of expariém implement planning laws. This
City is therefore well placed to have the delegatethority to implement new planning
legislation as an autonomous and independent Camipatithority.

Provincial government should ideally reinforce therk of local municipalities in terms of a
monitoring and evaluation role rather than doingalolevel planning on behalf of
municipalities.

Provincial legislation should attempt to set nolans standards for planning but the detail of
planning should be in the administration of intégdazoning schemes. There are a number of
innovations contained in the Cape Town IZS in respef bridging and transitional
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mechanisms that can begin to inform new ways ofraging the implementation of
planning.
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