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1.0. Introduction

From a historical perspective, the province of KwliZNatal has a complex legislative planning
terrain. To some extent, this complexity can bebatted to the unique features of the province
e.g. specific institutional arrangements create@ims of the Natal Town Planning Ordinance
No. 27 of 1949 and the creation of the IngonyamssiTthrough national statute in 1994. From a
planning and land use management perspective, Kiwa¥atal has always been unique in terms
of its institutional arrangements and suites ohpldn terms of the Natal Town Planning
Ordinance No. 27 of 1949, an interlinked set ohplwas introduced — a structure plan with a
strategic horizon of 10-15 years, a development pted a planning scheme for land use
management and implementafiBif. Research in policy, development and plannitiyities at

the provincial and local government level was ogersby three institutions-the Town and
Regional Planning Commission later to come the greent and Planning Commissfé,

the Private Townships Board and the two Appealsg@oa one constituted to address
applications in terms of the Development Facil@atAct No. 67 of 1995 and the other dealing
with applications lodged in terms of the Natal ToRlanning Ordinance No. 27 of 1949 Both
the institutional arrangements and alternativeamstifor plans offered in the province set it apart
from other areas of the country, which made ugb@hational Physical Planning Act No. 125 of
1991, as well as their respective provincial Ordoes and other legislation.

The year 2010 has been marked a watershed in t#r@gislative developments in KwaZulu-
Natal. The implementation of the long anticipateavincial Planning and Development Act No.

6 of 2008 (PDA) signalled the start of a singletaryi statute for managing land use planning and
development in the province. There have been éxgiectations that new act would herald the
introduction of a legal framework that would mirtbe principles of integrated development
planning and draw on the best elements of prejitarsning statutes. The enactment of the PDA

! It has been argued that the package of planisveasi known in the provincial is the forerunnethe idea of

integrated development planning as it has emergddcial government legislation. The developmeainpl
was the budgetary tool which allowed the municiyat plan and finance proposed development.

Once the Development Facilitation Act (Act No @&71995) became operational in KwaZulu-Natal in 2,99
the Town and Regional Planning Commission chantgedame to the Provincial Planning and Development
Commission (PPDC) and later became known as theniig and Development Commission (PDC). A
separate Appeals Tribunal was constituted in teofhishe DFA Act and a Development Tribunal was
established to deal with applications which wetensitted using procedural options from the DFA.
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also ushered in new institutional arrangements thighclosure of the independent provincial
Planning and Development Commission (formerly tbevit and Regional Planning
Commission) but also welcomed the installationhef Planning and Development Commission
set up in the office of the Premier and the rediomadel of the National Planning Commission
currently under the leadership of Minister Trevoamel. This new commission, unlike its
predecessor, is not established in terms of spdetjislation but has been established by a
decision of the provincial Executive Committee (oat).

1.1. Methodology

The aim of this research is to provide an overvidhe current status of planning and
development legislation and to gauge the succaessa@mstraints of its implementation in the
province of KwaZulu-Natal. This report has combifmth primary information gained from a
number of key stakeholder interviews which weredtaned with provincial and municipal
officials, a staff member from the provincial Dejpaent of Rural Development and Land
Reform, academics, an attorney, and consultariteeiprivate sector. Information has been
collected and analyzed from secondary resourctégeiform of legal opinions, reports,
presentations and notes. Knowledge gained fromradsearch work and practice has been
utilised by the consultant to add depth and arady/bbservations about the context within which
planning law is evolving in KwaZulu-Natal. Usings methodology, the current status quo of
planning legislation in the province will be pretsh The report will address the applicability of
the various statutes and their related adminiseantities that coexist in the planning and
development is terrain of KwaZulu-Natal.

The report has been structured into four main gestinamely:

* Aoverview of the status quo of the laws and liegjige processes in KwaZulu-Natal;

* An evaluation of the implementation of the recemtlyoduced KwaZulu-Natal Planning
and Development Act (PDA);

* An overview of information and findings distillecbin the interview process;

* The empirical and qualitative information obtairfeam this process; and,

* Some observations about planning legislation driram the lessons and best practice in
KwaZulu-Natal.
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Whilst this research was being completed in KwaAuaial, the initiative to introduce the
national Spatial and Land Use Management Bill (3@bimmenced. This process provided a
unique opportunity to undertake interviews regagdhme potential impact of the introduction of
the national statute, whilst reviewing the impletad¢ion and progress of the provincial PDA. As
part of the research, representatives from proairasid national government departments were
asked to present their views on the value and sthvmiings of the new provincial act, PDA and
how this analysis could inform the national bilhése interviews were used to glean an
understanding of the broad context of legislativanges taking place within other spheres of
governance which could influence the future revisand implementation of provincial planning
law.

With this broad contextual background in place,rsearcher approached the eThekwini
Metropolitan Municipality (a key hub city) for anterview which was completed on the"%P

June 2011. Subsequently, telephonic and facee®ifdaerviews were conducted with officials
from the Msunduzi Local Municipality and uMngenidal Municipality located within the
Umgungundlovo District Municipality, to gain a widéew of the challenges encountered with
the local sphere of government in regard to thdémgntation of the PDATIPT. All interviews
with practitioners and officials were completedtbg 158" July 2011. The information
presented here is a synthesis of this work andatsfithe perspectives of those interviews and the
observations of the researcher.

gt OOTOETAEAI , AGEOIAOEOA 30A000 10T

1.2. Introduction

As indicated, the focus of this report is a revi@iegislation that has applicability in KwaZulu-
Natal4PT. The compilation of the legislative ovew has taken its point of departure from the
South Africa Constitution Act No. 108 of 1996 whigtovides the overarching framework for

uMngeni Local Municipality does not have membershigh SACN but had been cited as being one of the
municipalities to engage proactively with the impkntation of the PDA. It has been deemed appriaptia
find out what different circumstances might be ueficing engagement with the PDA so that an accurate
assessment of the act could be made during tharcdse

The table included planning acts that were inins2010 e.g. the Natal Town Planning Ordinance, lthss
the KwaZulu Land Affairs Act and the Developmentciiitation Act which were replaced by the
implementation of the Planning and Development Atheir inclusion in this report is to add richnésghe
context in which planning and land use managenmenéwolving in KwaZulu-Natal
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legislative developments throughout the countryardad definition of development planning has
been used by the consultant to determine whatmedtend provincial statutes are applicable in
the province. Accordingly, both pre 1994 laws aed/rstatutes that impact on or influence land
use planning processes have been included inrilbigsas. The key features of the acts and their
relevance to development planning and strategicsgatdtory plans have been highlighted in the
body of the research. An overview of additionaleoral and provincial legislation which is
considered relevant to planning and developmengrgdly is presented in Appendix 1 but will
not be addressed in detail here.

1.3. Historical Overview of Planning Laws and their Reform

KwaZulu-Natal has historically been regarded aso®ipce that departed from the mainstream in
regard to planning legislative developments and lase management models. The table below
presents the national and provincial statutesithe¢ been used for planning and land use
management development legislation or that is noplieable in the province. The table is
divided into two parts — the first dealing with @894 legislation and the second deal with laws
introduced once democratic governance was in glase1994. A number of statutes straddle
this divide and are applicable in both eras.

tUSmin
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In essence, the Ingonyama Trust Act is concemmigd conferring land rights however it is includéere
because there are procedural requirements thatingpaland use and planning for land which fallshini the
administrative and spatial extent of the Trust.
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1.4. An Overview of Past and Present Applicable Planning L egislation

In order to provide a background to current develepts it will be necessary to provide some
historical background regarding the dual systemro¥incial land use management legislation
that operating across the KwaZulu-Natal divide pta1994.

a) TheKwaZulu Land Affairs Act No. 11 of 1992

The Self Governing State of KwaZulu was establishetP72 and was subject to the national
legislative framework set up under the policy gfamte development including the Land Acts of
1913 and 1936. In addition, portions of the Blackvnistration Act No. 30 of 1927 and its
regulations Government Notice (GN) R. 1886 for oepvith Township Development
Regulations and GN R. 1888 addressing Land Usétmthing Regulations were utilised or the
planning and development of land. Prior to 1994,3klf Governing Homeland of KwaZulu
attempted to institute it own land act, and esslbdi Surveyor Generals Office (SGO) and Deeds
Registry to manage tenure and land developmentitgitirea of jurisdiction. The KwaZulu

Land Affairs Act No. 11 of 1992 and its compreh&asiegulations were prepared during the
1980’s. This Act was intended to be the counterpgttie provincial Natal Town Planning
Ordinance, providing the statutory power to regulahd matters in areas outside of the
Ordinance, but was not enacted until 1994.

In the interim, the KwaZulu Government addressselfito amendments, subdivisions, repeals
related to the Black Administration Act No. 38 &2I7 and the Administration and Controls of
Black Areas R 293/1962 proclamation. In 1991 ltbgislative Assembly enacted the KwaZulu
Deeds Registry Amendment Act No. 9 of 1990 whidetber with KwaZulu Land Survey Act
No. 17 of 1989 was to provide the framework foratirey a fully-fledged cadastral system
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separate from the regional office based in Pietatriurg. Both of the laws were adaptations of
similar national statutes i.e. they mirrored thaaral laws. Neither of these laws was ever
implemented. Instead the homeland government eshéstewn land law which included
amendments to the AmaKhosi Iziphayaniswa Act Nof 9990 to allow for the establishment
and administration of less formal townships in @erareas. In terms of a notice KwaZulu G.N.
23 of 1993, a set of townships establishment reiguis were prepared but no townships were
established using this roGReT.

The KwaZulu Land Affairs Act repealed the natioradially-based Land Acts of 1913 and 1936
with the exception of those sections which wouldehanpacted on the control of land by the
KwaZulu government. Sections of the Black Admiragon Act No. 38 of 1927 that dealt with
power vested in the state president to regulaid lagistration and use, revoke or substitute land
titles, and determine the right of occupation ofdavere repealed. In addition, the related
regulations contained in proclamations R 192 of71 %8 1888 of 1969, R. 280 of 1977 and R.
293 of 1962 were set aside. Sections 14 and 39¢hedAct which intended to repeal Chapter 9
of Proc. R.293 of 1962 were not made operatioimakffect, the provisions outlined in Chapter 9
of the KwaZulu Land Affairs Act that related to thenister’'s powers to control land use and the
regulations, to the bonding, mortgaging and regjistn of deeds and ownership transfer were not
operationalised. There was one exception; Regudtd) of Chapter 9 was implemented and is
still being used by the Deed Registry Office.

This Land Act was only operational within the peoled administrative area of KwaZulu and
not in areas which were subsequently transferi@u the national South African Development
Trust to the homeland. Matters related to thebdistanent and development of townships, the
control of land use and the operation of town plagschemes, provision of title via deed of
grant or leases, and the removal, modificatioruspsnsion of restrictive conditions which are
inconsistent with theg'stablishment, existence, use, occupation, or dpaent of a township’
were covered by the act. Other national actsduited to rationalise apartheid and provide
alternative procedures for development were usetrigadily in KwaZulu e.g. the Less Formal
Townships Establishment Act No. 113 of 1991 cowddubed and implemented in KwaZulu but

Information sourced from introductory notes tontld.aws of KwaZulu prepared for the Legal Resources
Centre edited by Fred Jenkins in association witbrAey Peter Rutsch. 1992.

10
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only with the sanction of their legislature®. In spite of these caveats, the Less Formal
Establishment Act No 113 of 1991 was and continad® used extensively within the former
administrative area of KwaZulu.

By 1994, land administration in KwaZulu had underga radical shift with the enactment of the
KwaZulu Land Affairs Act (November 1993) and thgdmyama Trust Act No. 3 of 1994 and

the Ingonyama Trust Amendment Act No. 9 of 1997 Titer two statutes created a framework
in terms of which the land holdings of the formegaaof KwaZulu were placed in a trust
administered by the King and a Board of Trustégss trust remains in place today — a reminder
of the spatial and administrative separation oftéie parts of the province. ‘Unitary duality’ is
the hallmark of the inherited land and planningeyoance arrangements of the province.

b) TheNatal Town Planning Ordinance No. 27 of 1949-The Early Days

The history of planning legislation in Natal comred with the approval of the Natal Private
Township and Town Planning Ordinance No. 10 of 193#o intentions underpinned the
Ordinance namely - to regulate the establishmeptivhte townships and provide for town
planning. This first ordinance dealt with urban elepment and made provision for the
establishment of a Private Townships Board which teaeceive applications and made
recommendations to the Administrator for approvaledusal prior before the application
reached the Surveyor Generals Office. The Boardalgmsempowered to hear objections lodged
regarding proposed town planning schemes. Provisammade for an appeals process. The
Ordinance required that every local authority otihan Health Committees prepare a Town
Planning Scheme (TPS) for its area of administnafidne purpose of these schemes was to
promote “coordinated and harmonious development P°PT. Amendments to scheme
provisions, the extension of the scheme, or thexatibn of any detail of it were to be submitted
to the provincial Administrator for consideratiomdsapproval. Copies of the schemes that were
approved by the Administrator had to be publisiethé provincial gazetteT. Any sub-

" Ibid.
8 Refer to Section 32 of Ordinance 10 of 1934.
o Refer to Sections 41(1) and (2) of Ordinance Nbof 1934.

11
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divisional diagram or General Plan (GP) that wasanflict with an approved Town Planning
Scheme could not be approved by the Surveyor Geoielatal — a principle that remains in
place today.

In 1951, the Natal Private Township and Town Plagr®rdinance No. 10 of 1934 were both
repealed by the introduction of the Natal Town Rlag Ordinance No. 27 of 1949. The new
provincial statute broadened the institutionaligetf its predecessor by introducing a Provincial
Planning Commission and Appeals BOART. The role of the Private Townships Board to
receive, process and make recommendations on sigiedial applications was extended by the
Ordinance. The definition of what constituted avgte township was carefully described making
clear the distinction between urban land intenadedalévelopment and agricultural land which
was to be retained for cultivation. The respotisybior the preparation of schemes was removed
from the Private Townships Board and placed withtdchnical staff members of the new
Commission who were overseen by a registered TowlrRegional Planner. Applications
related to changes in land use, the need and Hiisyraf development applications and the
provision of advice to local authorities to adopamend town planning schemes were amongst
the statutory procedural duties undertaken byt af the Commission.

A key consideration in the approval or refusal m§ application was whether it was ‘in the
public interest’. Amongst the notable achievemeelsted to planning whilst the provincial
Ordinance held sway were internationally recogniasgarch on planning policy and
development, the development of the package okpladear guidelines for the implementation of
schemes, the acknowledgement of diverse capacityplementing the provincial legislation by
local authorities and the principle that no oneld@@mmence building, subdivision or land use
change without informing the local authority of thietention to do so. The right of appeal
against a special consent and rezoning applicati@ssopen to both applicants and objectors
alike with the Commission have the extra ordinaswers of being able to grant an application
even if was in conflict with the scheme. Measudoeenforcement were included in the law as
were options for compensation and betterment. @eariod of fifty years the Natal Town

There were no politicians elected to the earlyvimcial Commission which was constituted of mersber
appointed by the Administrator by virtue of theixpertise in matters related to industry, commerce,
education, research, community development antiufieenvironment disciplines.

12
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Planning Ordinance was amended and adapted tefitanging terrain of planning and
development in Natal and more latterly in partéoofner KwaZulu through a process of review.
An overview of this evolvement of the Natal TowmiRhing Ordinance is provided below.

i) Reviewingthe Natal Town Planning Ordinance No. 27 of 1949

After 1994, a review process for the Natal TownnRlag Ordinance (applicable only to the
former administrative area of Natal) commencedrimuthis process, an idea emerged regarding
the need for a unitary statute for the provincechhwould be able to rationalise the complexity
and fragmentation of the legal terrain of planniRerhaps the consideration of a unitary statute
was influenced by the emergence of the DFA; howdvier more likely that the level of legal
complexity that existed in the province at the tileat itself to a new approach, rather than just a
review. The first couple of drafts of what washecome the Planning and Development Act No.
5 of 1998 were jointly written by members of theoWncial Planning and Development
Commission and officials from the Department of ditianal Affairs and Local Government
which was subsequently to become Local GovernmedtTaaditional Affairs and in 2009 the
Department of Cooperative Governance and Traditidffairs (COGTA). Inputs were made by
private consultants and lawyers who had extensipergence in planning law and had served on
institutional bodies such as the Appeals B&4d@. The contents of this first provincial act are
provided in the next section of the report.

c¢) The Planning and Development Act No. 5 of 1998T*PT

1 The Development Facilitation Act (Act No. 67 &95) only became operational in KwaZulu-Natal if©19

two years after its promulgation because officalicipated that the implementation of the new praial act
would make it redundant. However the implementatibthe act was delayed, the DFA was adopted agd k
institutions were renamed in line with it. Newtihgions were established alongside historicalies@.g. the
Appeals Board and the Appeals Tribunal coexistedeh one dealing with application lodged underrthei

respective Acts.
12 This section is based on a series of lecturesmatepared by John Lang on the PDA and its histbcientext

and work undertaken by Atelier von Riesen for thbekwini Land Information Manual.

13
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In 1988, the first post-apartheid provincial lavatileg with planning and development was
promulgated in KwaZulu-Natal. This Act representeel combined expertise and inputs of the
members of the Provincial Planning and Developn@amhmission and the Department of
Cooperative Governance. In some senses, this potgented an amalgam of certain institutional
aspects of the Natal Town Planning Ordinance akagsatew ideas in planning law. It made
provision for seventeen points of departure orqpiles which were similar to those of the
Development Facilitation Act No. 67 of 1995. |s fireamble the DFA stated that its intention

was:

To rationalise and consolidate the laws relatinglémning and development within the
province;

To facilitate development in the province in anestgway in order to ensure the rational
development and utilisation of resources;

To establish a Planning and Development Commigsssponsible for the coordination of
planning and development in the province

To establish an Appeals Tribunal with the authaiotylecide appeals arising in terms of
the act;

To facilitate planning and development at all Ievef government; and,

To rationalise and streamline procedures for laratlivision and generally to provide a system

which would ensure effective, participative andtaumable development.

The act had seven chapters which dealt with tHevimhg aspects:

General Principles for Planning and Development;
Planning and Development Commission;
Planning and Development Appeal Tribunal;
Development Plans;

Development and Use of Buildings and Land;
Subdivision of Land; and

General Provisions.

Schedule | provided a list of the extended priresmpplicable in terms of the Act. The second
Schedule dealt with proposed repeal of existinglatjon, township establishment procedures

14
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and regulations inherited from the former areaaifal and the Department of Development
Aid’s Trust land. In the first drafts of the Aet,number of regulations relating to the Amakhosi
and Iziphakanyiswa Act No. 90 of 1990 and KwaZulwé&rnment Notices 29, 30 and 32 dealing
with Township Establishment Regulations and Perioms$o Occupy Regulations were to be
included in Schedule 2 as part of a rationalisapimtess to simplify the legal complexity
associated with land development in the varioussparthe province. However in the final
version of the legislation, they were excludedmigirly, the regulations pertaining to the towns
falling under the administrative framework of theZ®3 of 1962 were retained. These omissions
from Schedule 2 the Act are notable because thew #at the rationalisation process expected
by the 1998 PDA was not as extensive as had beenpated.

In terms of their structure and proposed instinaiadirection, certain similarities can be
observed between the 1988 PDA and the DFA. The pibposed that the two institutions — the
Town and Regional Planning Commission (TRPC) aed™hivate Townships Board (PTB) -
established in terms of Chapters | and Il respebtiof the Town Planning Ordinance were to be
replaced by a single new Planning and Developmentr@ission. Such an institution would be
deemed to be a provincial Commission as proposeatims of Section 11 of the DFA. The
Commission would take over some of the functionthefformer PTB in terms of applications
for the Removal of Restrictions Act No. 55 of 1974 Development Tribunal similar to the
institutional model of the DFA was set up with #peecific function of hearing development
applications.

A hierarchy of Integrated Development Plans wagpgsed - Provincial, Regional, Metropolitan,
and Local Development Plans. Although a previaast @f the legislation included the option of
a Community Development Plan which related to allemportion of Local Council area and
allowed a Community Development Committee or Ttagirepare an IDP for their area - this
option was later dropped in the final draft of thet. Joint plans between spheres of governance
at any level could also be prepared. It was pregdisat an IDP would contain the following
aspectSPT:

13 The PDA was promulgated before the release of theidthal Systems Act (200) which makes clear

provisions for the requirements of IDP (ChapteraB)l so it was necessary for the 1998 PDA to shall t
aspect out.
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* *“aco-ordinated policy framework;

* such planning controls and performance criterimag be prescribed,;

* aprogramme and budget for the implementation®fpthn in determined stages;

* such environmental management components as mareberibed; and,

» such other provisions as may be prescribed, inctuthe name of the authority which is
responsible for the administration, implementadond enforcement thereof.”

The legislation clearly indicated that in termstfué suite or hierarchy afevelopment plan®T,
there had to be agreement i.e. no local plan bleath conflict with a metropolitan, regional or
provincial plan. Existing Town Planning Schemed plans approved under other legislation
would convert to development plans (DP’s) underRB&A. Any development plan approved in
terms of the PDA would supersede any existing amarglan i.e. a scheme or structure plan.
Exemption from the preparation of a DP would beva#d but only after consideration by the
Premier regarding the capacity of the staff or attasts of the relevant authority and the
existence of other plans. In the case where d toaaicipality refused to prepare or implement a
development plan and could not provide sufficieatsons why it had failed to fulfil its
responsibility, the Minister in consultation withet provincial Commission could have a plan
prepared or implemented on the municipality’s bEfaT. A right of appeal could be exercised
by the municipality in such circumstances and dpettime limits were set for this process. A
similar process was put in place for the conversibexisting plans into development plans.

Provision was also made for the establishmentafifhg and Development Appeals Tribunal
which would perform similar and additional functgaof the present Appeals Board (Chapter IV
bis of the Ordinance). However, the legislation praebthat the Appeals Tribunal should be
related to the administrative centres of DurbaatdPmaritzburg and Ulundi e.g. that there should
be three divisional Appeal Tribunals as well agntialised one based in Pietermaritzburg.
Although a Development Tribunal was to be estabtisim terms of the DFA, such a body would

14 The Act refers specifically tdevelopment Plansand should not be confused with the Integrated

Development Plan proposed by the Municipal Systéwos which was promulgated two years after the
provincial act.

15 Refer to Section 23(3) of the PDA No 5 of 1998
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not utilise the regulations gazetted for the aariher to consider applications for development
areas. Instead an alternative set of regulatiaassta written in terms of the provincial Planning
and Development Act and these would be used tesisapprove or refuse applications made in
terms of the new set of provincial Development Blaroposed by the PDA.

Another significant aspect of the 1998 PDA was thaias unequivocal regarding the principle
that there could be no subdivision or developmeiot po an application being submitted to the
‘responsible authority’ including the municipalityrthe act made provision for a ‘deemed to be
approved’ option where the approval of applicatia been delayed beyond the time limits set
of the municipality to response to it. Emphasispkaced on integration of environmental and
spatial planning in the act through policies, glirdes, policy plans and financial measures.
Provincial policies, norms and standards and tttengeof regional developmental planning and
environmental goals were provided for through thieeslule 1 principles. Enforcement
measures, the payment of compensation and comnqanitigipation in the planning process
were presented within an enabling legal framewdnkorder for the act to be implemented a set
of regulations needed to be enacted. These wérlisped on 108¥” December 1998 and made
provision for:

* The establishment and functions of the Planning2exklopment Commission;

* The content, establishment and implementation eéld@ment plans;

* Procedures for application including exemptions tr@damendment to conditions of
approval issued by responsible authority;

» Transitional arrangements for the manner in whigbliaations submitted in terms of
repealed legislation would be addressed,

* The requirements for applications to address enmental management and the
subdivision of land;

* The requirements, processes and procedures fesshieg of orders and prohibition
notices;

» Seven schedules addressing the contents provineggbnal, sub-regional, metropolitan
and local development plans, the identificatiomctivities which could have a
detrimental impact of the environment, and the pdoeces to be complied with in respect
of the identified uses/activities; and
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* Five annexures which dealt with the contents ofremmental, communication and
participation plans; controls for buildings, langkes and subdivisions, the content and
procedures for land use code areas, and the reggmits of operational plans.

The first version of the KwaZulu-Natal Planning ddelvelopment Act No. 5 of 1998 was
gazetted that year but was never made operati@calise the regulations were never approved.
Instead the Development Facilitation Act No. 671895 was introduced into the province in
1998 and operated alongside the Town Planning @ndig, the Less Formal Townships
Establishment Act, the KwaZulu Land Affairs Act apither remnant regulations still applicable
in KwaZulu-Natal after 1994.

It has been observed that a key stumbling blockéamplementation of the 1998 provincial Act
was the attempt to stream line the environmentalspatial aspects of procedural planning. This
approach was not supported by the Department atAigure and Environmental Affairs

(DAEA), the provincial department responsible favieonmental management in terms of the
National Environmental Management Act No. 107 d®8.9 Significantly the first PDA retained
two of the institutions inherited from the Ordinane namely the Planning and Development
Commission (albeit under a new name), and the Appe#unal which were to serve both the
requirements of the PDA and the DFA.

During 1999, an amended version of the PDA (Act Nof 1999) was published with a number
of key revisions which had not been included in1888 Act®PT. Over the following ten years,
the PDA was rewritten and revised. The aim of ttte@mained the provision of a unitary
planning and development law. Whilst the first PI@As undergoing review, another provincial
statute the KwaZulu-Natal Rationalisation of Plamgnand Development Laws Act No. 2 of 2008
was implemented. Under this Act, the provisionghef Ordinance were reviewed and extended
into towns that had formally been managed by natistatutes like the Black Communities
Development Act, homeland laws and residual reguiat This legal framework allowed the

16 The 1999 PDA provided for an alignment of the vimoial Act with national laws, clarity on certain

definitions, the need to provide for a single prmial development plan and the Ministers abilityritervene
in such a plan, provisions for sub-regional plgmsyvide clarity on the status of plan in existenaat
needed to be included in development plans, andetheal of certain provisions of the KwaZulu Lantfads
Act (Act No. 11 of 1992).
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extension of Town Planning Schemes into these avhase land use plans prevailed as the
predominant planning tool.

The land use plans prepared for the R 293 towns @acted using Proclamation R 162 of 1994
were based on the preparation of a town plannipguiiathat reflected the intended use of the site
along with some controls. However these land oselitions were never formally written up as
Town Planning Schemes since the predominant l¢gisllamework were the proclamations R.
162 of 1994, R. 154 and R.293 as read with the KnkaZand Affairs Act No. 11 of 1992 and

not the Ordinance. The R 293 regulatory provisiwase repealed by the KwaZulu Land Affairs
Act but only to the extent that the township es&dishent component and preparation of layout
plans were removed. For a while, the Deeds Officetion and administrative components of
the regulations remained in place and were usadsociation with the KwaZulu Land Affairs
Act. The extension of the Ordinance into the B #8vns intended to assist the municipalities
with the implementation of schemes across thel af@dministrative jurisdictidfPT.

An approach to rationalisation was also requiredtber areas which had historically been
incorporated into the province of Natal. The KwaZzdlatal Rationalisation of Planning and
Development Act No. 2 of 2008 provided the framewiarterms of which Pongola governed
under the Transvaal Ordinance and the uMzimkhwda atanaged under the Cape Ordinance
were placed under the Natal Town Planning Ordinahibe inclusion of these two areas into the
legal framework of KwaZulu-Natal allowed principleurban development for urban areas and
the preparation of schemes to be applied. Act2008 represented an important incremental
move towards addressing the legislative complexitye province at the time but has been
repealed by new KwaZulu-Natal Planning and Develepi/ct No. 6 of 2008.

In the decade, 1998-2008, there was an institutsgimé& within the province. The provincial
Commission had held considerable political andtutsbnal power over the direction of planning
and development including statutory law, but iffu@nce began to wane. Increasingly the
department - DLGTA (nhow COGTA) - emerged to take ldad and the responsibility for the
revision of the PDA. Early versions of the Act hathined a Commission as part of its
institutional structure, however in its final fortie 2008 PDA removed the Commission entirely
and retained only an Appeals Tribunal. The Plagiaind Development Commission had its final

1 The R 293 regulations dealt in principle with twhip establishment procedures in town in KwaZuld was

repealed by Act No 11 of 1992 to the extent thdy emwnship administration and the Deeds Officechion
remained in place,
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meeting in November 2010F#T. Its research and statutory planning functicmeetbeen
transferred to the Department of Cooperative Gauera and Traditional Affairs (COGTA) and
its statutory role delegated to the local sphemawiicipal governance. Significantly the PDA
did not make provision for what were consideredcg&pe€Consent applications as had been
possible in terms of section @3is) of the Natal Town Planning Ordinance and thusdbidion
has had to be retained until an amendment to tweAw can rectify the problem. There are also
a number of outstanding rezoning applications whiate been delayed well past their time
deadlines. Without a Commission it is not possibleomplete the processing of these
applications. It has been indicated by COGTA offigithat the Planning and Development
Commission may be temporary reconstituted to addresbacklog of rezoning and appeal
applications lodged under the Ordinance which rieds finalised’PT. The lesson learned
from this process is that there is a need to faxdanded interim period in terms of provincial
legislative change to address older applicatiomisthea introduction of new procedures and
processes.

As indicated the PDA is one of a number of statthes apply to KwaZulu-Natal. Other laws or
sections of law include:-

» Section 67qbis) of the Natal Town Planning Ordinance No. 27 of948éaling with
Special Consents;

* the Less Formal Township Establishment Act No. GfL8991,

* the Upgrading of Land Tenure Rights Act No. 112991,

» the Development Facilitation Act No. 6 7 of 199%anspecial circumstances only; and

» the KwaZulu-Natal Planning and Development Act Blef 2008.

Despite the introduction of the PDA, the followisigtutes enacted by the former Self Governing
State of KwaZulu, remain in place impacting on plag procedures, land use management and
plans:-

18 It is ironic that a review process of the Ordinanceegathe way for the emergence of new law which

removed the iconic institution that commenced tpedcess. There has been speculation that the new
Planning Commission created in the Office of Preraied modelled on the National Planning Commission
in the office of the President would in some manménror the heritage of the PDC, however the curren
membership reflects an economic development emphatier than spatial planning.

19 The potential reinstatement of the Commission mastioned in a telephonic call to the consultdbtas

been noted in other interviews that the eThekwininMipality may oppose the temporary reinstatenaént
the PDC on the basis that it would amount to aroostitutional intervention in municipal planning.
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* KwaZulu Land Affairs Act No. 11 of 1992 portions thfe act related to the issuing of
Permission to Occupy certificates although thesenat often applied in practice; and,

* KwaZulu Ingonyama Trust Act No. 3 of 1994 as amehdenly in so far as it requires
the agreement of the Traditional Council and ariegiton for development to the Board
of Trustees along with submitting an applicationEavironmental Authorisation and
using other planning legislations.

Any development application on land that is locaitedngonyama Trust land must be submitted
to the Board which is the administrative arm of StiriAs part of the application, the developer
needs the consent of the Traditional Council in séhjurisdiction the land lies. Once this
agreement has been acquired a separate parallelaion has to be submitted to the Ingonyama
Trust Board on which there is a member of COGTA wahsess the application and give approval
for the proposed development. The submission @pgtication to the Board is in addition to
those submitted in terms of the NEMA regulatiohg, PDA or any other law. The Board
describes itself as the institution that grantsl l@nure rights but not land use rigfiesT.

The PDA is the predominant land use planning laWwaZulu-Natal. It is anticipated that a
new draft of the Act will be released mid-2012. Bome practitioners the co-existence of a
gazetted Act on the one hand and an amended vervittomore than 500 correctioi®T on the
other has eroded confidence in the provincial statu

1.5. Current Developments

0 The Ingonyama Trust Board makes provision fagraute arrangement for the applicant — In the pagas in

the form of Permission to Occupy Certificates bas Imow moved towards favouring leasehold agreements
COGTA has been in discussion with the ITB to essabtlarity on the roles of the land owner and ltred
use approving authority in regard to this land.

2 At a joint UKZN —SAPI workshop held on the®29uly 2011 an official from COGTA indicated thaisthvas
the number of corrections at present, indicating tavel of engagement and debate related to the
implementation of the provincial act.
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a) Overview of the KwaZulu-Natal Planning and Development Act No. 6 of 2008

The process of writing and promulgating the KwazMlatal Planning and Development Act

took ten years from 1998 to 2008 and was only filiglemented from 2010. During this time
there has been a major paradigm shift in regaethtonderstanding of what planning and
development encompasses and within which sphegewernance various plans and
implementation should take place. Concepts ofjiatted development planning have replaced
the silo system that divided transportation, phgiéspatial, socio-economic and environmental
aspects of planning. Legislative planning framewsdrave had to keep pace with this theoretical
and conceptual shift which was embodied in the &iraf the Development Facilitation Act No.
67 of 1995TFPT. The KwaZulu-Natal Planning and Development as certain similarities to
the Development Facilitation Act in that it sets two points of departure at the commencement
of the act namely that the law must reflect anc giffect to a set of prescribed principles for land
use and development and that decision-making reswitd local government and only appeals
are dealt with provincially.

In the short title the Act sets out the scope ®aplication namely:

« To make provision for the adoption, replacementameéndment of schemes,

* To make provision for the subdivision and consdiaaof land;

e To make provision for land development outside su®

* To make provision for the phasing or cancellatibamproved layout plans for the
subdivision or development of land;

e To make provision the alteration, suspension aietida of restrictions relating to land;

» To establish general principles for the permantsure of municipal roads or public
places;

* To make provision for the adoption and recognitdschemes,

« To make provision for compensation in respect dftena regulated by the Act;

To allow for the establishment of the KwaZulu-N&@énning and Development Appeal
Tribunal;

= It is generally agreed that the Development Ratibn Act set a precedent for the drafting of $aww South

Africa because it presented up front the ratiotladée underpinned its format and structure. Forfittse time
there was a set of principles that informed thelipudnd practitioner about the goals and objectioEthe
statute. Significantly most new laws emulate thggproach and so it is not surprising that the P& h
followed this format.
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To make provision for provincial planning and degrhent norms and standards; and

To provide for matters related to these functions.

The Act has twelve chapters and a number of scheduld is structured as follows:

* Chapter 1 Definitions and Objects of the Act

* Chapter 2 Schemes

e Chapter 3 Subdivision and Consolidation of Landb{kn as township establishment
in the Natal Town Planning Ordinance)

e Chapter 4 Development of Land situated outsidestiheme

* Chapter 5 Phasing or Cancellation of Approved Laydans for subdivision or
development of land

e Chapter 6 Alteration, Suspension and Deletion aitiRetions in relating to Land

e Chapter 7 General Principles for Permanent ClostiMunicipal Roads and Public
Places

e Chapter 8 Enforcement

* Chapter 9 Compensation

 Chapter 100 KwaZulu-Natal Planning and Developmieitiunal

 Chapter 11  Provincial Planning Norms and Standards

e Chapter 12  General Provisions

There are six schedules dealing with the followimatters:

» Application Procedures;

 Laws Amended or Repealed,;

e Transitional Measures for Pietermaritzburg Extendeders Ordinance, 1936;

« Transitional Measures for Ordinance;

e Transitional for Removal of Restrictive ConditioAist and Deletion of Certain
Restriction in respect of and by operation of Laww,

e Transitional Measure for Durban Extended PowerssGlisiated Ordinance, 1976.

A full and detailed overview of the contents of KswaZulu-Natal Planning and Development
Act with numbered sections and contents is providedppendix 2 at the end of the document.

1.6. Land Use Management Systems and Modelsin KwaZulu-Natal
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At this point, the report will divert from a consightion of planning law to briefly consider the
Land Use Management System model that has emerdédaZulu-Natal. This is necessary to
provide clarity to some of comments made in subsegsections related to the implementation
of the Act and its relationship to land use manag&m

KwaZulu-Natal commenced with an overhaul of itsraggh to land use management in 1997 in
a time of national and provincial legislative chand he following year, the first version of the
PDA emerged. The then Town and Regional Plannmg@ission initiated a research project
entitled ‘Land Use Controls in KwaZulu-Nataliecause it was believed that KwaZulu-Natal
would need a unitary land use management systéhe same way that it required a unitary
provincial legal framework for planning and devetugnt. The consultants appointed to the
project undertook an examination of the currertesté the legislative framework within which
planning and land use controls were being undentakensideration was given to the
effectiveness of the Package of Plans that wdstitg utilized in the province. The package of
plans consisted of three components — namely a&tBteuPlan, a Development Plan (budgetary
tool) TP?PT and a Town Planning Scheme. This suite of pia$ved out of practice and was
conceptualized by staff of the Commission. Inldte 1980’s, Section 40 of the Natal Town
Planning Ordinance was amended to make provisiothi® system of planning. Although some
of the major municipalities like Durban, Pietermiaourg, Richards Bay, and Newcastle prepared
Structure Plans, few municipalities prepared thedb@pment Plan which was to be the
budgetary mechanism or tool for the municipalitynhplement development. Accordingly, the
Town Planning Scheme (TPS) remained the main phgninstrument for development
throughout the 1980’s and into the early 1990’s mtiemocracy changed the planning landscape
and introduced new laws for development.

Prior to 1994, the use of Structure Plans and TBlanning Schemes were applicable only in
urban areas of administrative Natal. KwaZulu lHadwn legislation at the time - the KwaZulu
Land Affairs Act No. 11 of 1992. It was proposédttthe new Land Use Management System
would create a model that could be applied actusptovince. It would need to consider the
legal complexity and take into account the neepl@o for both urban and rural areas.

s This Development Plan is not to be confused #itise intended for preparation under the firstivarsf the

PDA since it was legislated for in terms of the &ldtown Planning Ordinance.
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As part of the project, the consultants had to cansalternative international and African
models and approaches to land use management anithénp could be applied to the new
province of KwaZulu-Natal. Both policy based apmbes and regulation based models were
considered in the research process and a decisiemade to include elements of both
approaches in the model.

The Town and Regional Planning Commission requinatiwhatever model was recommended
it would need to be sufficiently flexible to be cpatible with the national Land Use
Management Bill which was being drafted, the fitgtaZulu-Natal Planning and Development
Act No. 5 of 1998 and the principles of the Devehlgmt Facilitation Act No. 67 of 1995 which
became operational in KwaZulu-Natal in 1997%. It was also to build on the integrated
development planning approach that had evolvelandte 1990's to influence development
planning. Understanding the legal context in whiud LUMS was to function and relate has
been a key element in its development as a plammoudgl. A conceptual diagram presented
below illustrates this approach.

2 One of the key issues raised in the developmetiteoLUMS model was whether the DFA could be used

extend schemes into areas like the R.293 townsubynitting them as development areas and then gettin
aside legislation preventing this from being acctished. This idea was never tested in practice.
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1.6.1. The LUMS Model

The KwaZulu-Natal Land Use Management System adddegrinciples of integration and
flexibility. From 2000, the Municipal Systems Agb. 32 of 2000 required municipalities to
prepare SDFs and the Natal Town Planning Ordinanit@rovided for the package of plans. A
construct or model was needed to show how the meetives of national government outlined
in the Municipal Systems Act (MSA) and the old regqments of provincial laws could be
married and become mutually supportive. It wasiadghat the SDF did not have to be seen in
isolation from the scheme simply because they wWereroducts of different laws. A model
emerged to demonstrate how this integration ofesgra plans and statutory schemes could be
achieved at municipal level without compromising tegality of either plan.
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This work was undertaken from 1998-2001 duringaimergence of the restructuring of local
government and the first indication that there wauted to be wall-to-wall scheni@aT. The
model grappled with the inherited rural/urban déeviiat underpinned previous approaches to
Town Planning Schemes and decided to addressheimodel. The model proposed that a
distinction would be made between urban and rutames which used a similar suite of zones.
It was acknowledged that the municipality would é&v consider management for both spatial
components and not concentrate on urban areas alone

The new LUMS model included elements of strategiccy and regulatory approaches rather
than a focus on development control which charemtdrthe schemes created in terms of the
Natal Town Planning Ordinance. It was argued #ha¢w land use management model would
need to include both proactive and regulatory elgmeln contrast to the previous Ordinance-
based approach which placed the strategic compah@tans in the Structure Plan and control
or regulatory approach in the Town Planning Schamenew Land Use/Planning Schemes to be
adopted would include both aspects and show dlgkades with SDF. This was to be achieved
through a Suite of Plans. The strategic intentmfithe SDF were translated from concepts into
identifiable land uses the Land Use Framework aed translated the land uses into appropriate
zones in the Scheme. Another linkage was the dpuent of Statements of Intent (SOI) where
the vision of the IDP was detailed out throughplen and into the level of zones in the Scheme.
In the Land Use Framework the SOI would be simddrand Development Objective envisaged
in the DFA.

The conceptual diagram presented below in figutlei@rates these linkages between scale and
plans in the Land Use Management System model.

s The Local Government Transition Act (Act No. 971896) first raised the issue of Integrated Depaient

Plans for single or joint municipalities, Subsediea suite of laws were promulgated which transfed the
nature, spatial configuration and form of local gmyment — namely the Demarcation Act (Act No. 27 of
1998), the Municipal Structures Act (Act No. 117 1¥98) and the Municipal Systems Act (Act No. 32 of
2000). The latter act made provision for the prapan of IDP’'s/SDFs in the new wall- to —wall

municipalities.
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A major challenge was how to address the rural aorapt of the new wall-to-wall scheme
which included agricultural land and Traditionaludail areas. In the initial versions of the
model, it was proposed that a municipal scheme avbale two separate but equal parts to
address the urban—rural divide. The two would b@aged by the municipality but in the

instance of the Traditional Council areas, thectdfs would need to reach an agreement with the
AmaKhosi and Traditional Councils who role includles control of access to and the allocation

of land for development.

The spatial restructuring of municipalities aft@0R required that multiple schemes prepared in
terms of the Ordinance and other legislation wen® aperating in a single municipality. The
LUMS model has been successfully used by munidipalto create a unitary consolidated
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scheme for the urban centres located in their anee@mpliance with the requirements of chapter
5 of the MSA. A wider range of new and mixed zohage been developed which allows areas
e.g. informal settlements to be included in thellase management strategies. The model is
being refined in practice.

As was the case under the Ordinance, the schenmremamed the key statutory tool with zones
linked to cadastral registered land parcels. ¢bimposed of two parts — the clauses and a plan
and is prepared for the total area of the munitdipalAlthough it takes its departure point from
the SDF and LUF, a scheme has more detailed tiiaer @f the preceding plans. All the
intended land uses are shown as Zones. The satlauses set the rules and procedures for land
use and development. In the rural context the Bades of parent farms or communally held
land form the basis for zones. A scheme plan sHamguses on a map in the form of Zones. A
municipality prepares a Scheme for all the landeuni jurisdiction with due regard to the
interests of the public. Chapter 2, section 3 ef DA has stated that thpurpose of a scheme is
to regulate land use and to promote orderly develept in accordance with the municipality’s
integrated development plan”.

In 2003 the new Provincial Planning and Developn@mhmission reviewed the work
undertaken in 2001. The review was completed 0¥2dhd presented a set of guidelines to
assist officials and planning practitioners witk implementation of the new LUMS model, in
“Guidelines for the Preparation and ImplementabbSchemes — KwaZulu-Natal Land Use
Management System” 2004 also referred to as thadertanual. For planners who worked
with the evolving LUMS model in KwaZulu-Natal botie 2001 manual and 2004 guidelines
formed companion documents. However, there wasddissemination of the latter document
so that the 2001 version was actually more extehsivsed at the municipal level. Both manuals
drew upon best practise models and highlightedntieerelationship between the planning and
legislative framework with an emphasis on integmati This included creating specific zones and
overlays for addressing Strategic Intervention Arelere illegal land uses need to be
regularised and a Rapid Urban Management Areaddreas the extent of informal settlements.
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During 2011, two planning firmi&T were appointed by the Department of Cooperative
Governance and Traditional Affairs to review andse the Land Use Management Manuals.
The Terms of the Reference for the project requinetlthe consultants update the Orange
Manual where relevant and to drawn upon examplégsif practise in the development of land
use schemes for local municipalities. The conststavill be able to consider findings from a
parallel process which is being conducted by timeesdepartment. A number of scheme
documents already prepared for municipalities aiedevaluated and reviewed to determine
how well the LUMS model has been implemented andreviyaps or problems have arisen in the
application of it in practice. From the first ralof the review process, a key finding is that
many consultants employed by local governmentdaaligon the first Blue Manual rather than
keeping up with revisions in the Guidelines docutmen

1.7. Legidative Manuals

In the same manner that the Planning and Develop@@mmission (PDC) and its predecessors
had fulfilled its role in the preparation of a nuenlof training manuals and research guidelines to
assist municipalities, officials, stakeholder gre@md planning practitioners with an
understanding of new legislative developments, pbard required skills to engage with the
changes, so too has the provincial Department-COGT e latter case their emphasis has been
on providing tools related to legislative developrseand their impacts on planning and
development.

In 1997, the then Department of Local Governmeuntldausing published a manual for
implementation of the Development Facilitation &atitledKwaZulu-Natal Development
Facilitation Act Manual. This manual was used as the basis of a trainiogramme to inform
municipalities, consultants, officials, Commissimembers and Appeals Board members about
the implementation of the national Act. Historigatitutional bodies in the province were to be
renamed and undertook additional work. The premaraf the DFA manual by the Department
has also indicated a clear shift in responsibdityl institutional dominance in the province.

% The Planning Initiative and Mike Kahn Consultanase the two firms appointed by the department to

undertake the current review project.
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1.7.1. Planning and Development Act Manual

Another set of guidelines entitlédsers Manual on the KwaZulu-Natal Planning and
Development Act No. 6 of 20@&s commissioned by the Department of Cooperative
Governance and Traditional Affairs (COGTA) in 2abQassist with the roll-out of the new
legislation in the province. The intention of COGWas to provide a user-friendly manual to
assist with the implementation of the act in thevprce to which this report now turns.

1.8. Implementation of the KwaZulu-Natal Planning and Development Act No. 6 of 2008

The implementation of the PDA has been undertakéwad phases in an attempt to provide an
interim period in phasing out the Ordinance andittr@duction of the new Act. In March 2010,
parts of the Act were implemented in a provinciatette notice No. 424 as follows:

(a) Chapters 6, 10 and 11, item 15 of Schedule 2 and Schedule 5 of the Act and Chapters 1, 8, 9 and 12 and
Schedule 1 of the Act in as far as it relates to the alteration, suspension and deletion of restrictions relating to land; the
KwaZulu-Natal Planning and Development Appeal Tribunal and provincial planning and development norms and
slandards, that came into operation on 1 March 2009 (Provincial Notice No. 37 of 2009);
(b) the repeal of Chapter 1 of the Town Planning Ordinance, 1949 (Ordinance No. 27 of 1949) relating to the
KwaZulu-Natal Planning and Development Commission which will come into operation on 7 November 2010; and
(c) the following provisions that will be brought into operation at a later stage:
(i) section B9(3) [civil penalty that must be paid before illegal development may be regularised];
(iiy section 161(1) [prohibiton on applications for planning and development approval in terms of the
Development Facilitation Act, 1995 (Act No. 67 of 1995)]; and
(iii) the repeal of the provisions of the Town Planning Ordinance, 1949 (Ordinance No. 27 of 1949) relating to
applications for special consent as contemplated in section 67bis of the Ordinance.

Simultaneously, the relevant sections of the Aellidg with the establishment of the Planning
and Development Appeals Tribunal and the provisibplanning norms and standards were
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enacted’PT. All of these aspects of the Act were retrospebt made operational from the ¥P
March 2010. Significantly, the establishment & &kppeals Tribunal and the preparation of
norms and standards have not been completed. élag i the establishment of the Appeals
Tribunal can be attributed to the ruling of the &€mitional Court ruling in respect of Chapters

IV and V of the DFA and a point of law which quests whether a provincial institution has the
right to review a municipal decision in respecpteEnning decisions. Why the section of the Act
addressing provincial norms and standards hase®st bompleted is unknown. It is assumed that
institutional capacity and a focus on the amendmgnthe PDA itself have taken precedent over
completion of this task.

Subsequently, the remainder of the Act became tefeefrom 22P% April 2010.

Simultaneously a notice was introduced that repe@leapter 1 of the Natal Town Planning
Ordinance No. 27 of 1949 which set the effectiviedar the closure of the Planning and
Development Commission for November of the same. y&dher matters addressed in the notice
included the payment of penalties for illegal depahents and the setting aside of the provisions
of the DFA in terms of section 161 of the act whiabuld be brought into operation at a later
time®PT.

Although the implementation of the PDA set aside Natal Town Planning Ordinance, section
67(bis) dealing with special consent applications, it had to been retained since this aspect was
overlooked in the drafting of the PDA.

1.9. Institutional Responsibilities

The implementation of PDA has brought into beinguenber of new institutional arrangements.
This section will highlight key aspects of thesstitutional arrangements.

2 Lecture notes prepared by and an interview witind.ang 2011

2 bid.
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1.9.1. Municipalities

The PDA placed the procedural aspects of planniigdevelopment fully and inclusively within
the municipal sphere of governance. Applicationgeha be prepared and submitted to the
municipal officials who are required to prepareepart and submit a recommendation to the
Planning Portfolio or Executive Committee. A retof the decision and the resolution made is
contained with the minutes of the council meetignicipalities cannot undertake certain
planning and development applications e.g. the tmlopnd amendment of schemes, the
subdivision and consolidation of land, the phasingancellation of approved layout plans, the
alteration, suspension or cancellation of restrectionditions relating to land and the permanent
closure of roads and public places without the btsaining a written report including
recommendations from a registered professionahglanThe planner is required to provide a
certificate indicating that the applicant comphéh the requirements of the PDA. In instance
where there has been any non-compliance, the plésaseo provide reasons for such a departure
from the Act. Such a reason might, for examplethiae the application does not comply with the
SDF, but can nevertheless be considered becausedpé&on of the Scheme allowing the zoning
or the use pre-dated the SDF.

On 22P% April 2010, the MEC published a provincial gazdifelume 4 No. 424) in which it
was stated that all municipalities in terms of gecfl05(2) of the Local Government Municipal
Systems Act No. 32 of 2000 as read with items 6{{i)() and 15 (1)(b) (iii) of the KwaZulu-
Natal Planning and Development Act, were requicesiomit proposals and applications
outlined in the attached schedule in terms of tie@ipcial law for review and monitoring by the
relevant Deputy Manager: Development Administrato@OGTA. Attached to the notice were
schedules that outlined what types of applicatisase required to be submitted to COGTA by
each category of municipality. Included in theesthie were:

* Adoption of the scheme;

* Replacement of the scheme;

* Scheme amendments;

» Consent in terms of the scheme;

e Subdivision;

» Consolidation;

* Development outside the scheme;
* Phasing of approved layouts;
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e Cancellation of approved layouts;
» Alteration, suspension and deletion of restricteaditions; and,
» Closure of public roads and public space.

Major centres like eThekwini and Msunduzi alonghaaMhlathuze, Newcastle, Hibiscus Coast,
KwaDukuza, and uMngeni are placed in categoryasrlti The remaining municipalities in the
province are divided into tiers 2 and 3. Thesestiurte the smaller municipalities and those with
less institutional capacity. In this case theyraiired to submit copies of all applications
referred to in the schedule to the provincial depant. The categories or tiers within which the
various municipalities have been placed are basediit on their perceived institutional capacity.
Submission of applications to COGTA provides a foolthe monitoring and evaluation role
legally prescribed to province in terms of the eantrlegal framework. This also enables the
department more effectively to evaluate the imp@t¢he new law on the daily practice of land
use management by municipalit€®T

1.9.2. Provincial Departments

Part of the monitoring and evaluation role of thea&Zulu-Natal Department of Cooperative
Governance and Traditional Affairs is to assesa@tlications outlined in the schedule presented
in provincial gazette No. 424. This requiremerg haen instituted to assess how some of the
smaller municipalities with less capacity were agigg with the provisions of the law.

In the preparation of a development applicatioly, ikérastructure sector departments will need
to consider the proposed development. In assetdsngpplication, they will need to whether in
terms of present capacity or future Master Planshf® provision of capital works infrastructure;
they will be able to support the applicati®T. Planning consultants have indicated that

2 This rationale was confirmed with Gert Roos vigelephonic query regarding the notice. He confitrheth
the perceptions regarding diverse institutionalacity amongst the municipalities in KZ-N and theethéo
have a method of evaluating the implementation hef PDA through the adjudication of applications
submitted to them and reviewed by officials in COGT

0 Provincial sector department still prepare whattterm Master Plans for future delivery and apitork
development and investment. They use these piaassess whether or not the development applictitsn
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officials in the various service sector departmemésunsure about the PDA. They question why
they have to provide assurance about service agr@srfor the developments submitted in terms
of the PDA when the same requirement is part oEimgronmental Authorisation in terms of the
NEMA regulations and procedures.

The Subdivision of Agricultural Land Act No. 70 8870 also impacts upon development. If a
development is affected by the Act, then an apptioawill need to be lodged with the national
Department of Agriculture fro a change in land uSamilarly, where necessary an
Environmental Scoping Report or full Environmeritapact Analysis will need to be submitted
to the Department of Agriculture and EnvironmemtHiairs so that compliance with National
Environmental Management Act and its regulatiomsfaliowed. If either of the departments
declines the application then it is unlikely tha¢ development would proceed unless the
applicant resorted to judicial review by a coulin environmental authorisation is a critical
component of the preparation of an application leefmbmission to the municipality.

1.9.3. KwaZulu-Natal Planning and Development Appeals Tribunal

The act has made provision for the establishmeanhdppeals Tribunal of twelve persons at
provincial level with a chairperson and will cong&iof members~vho, by reason of their
integrity, qualifications, expertise and experiemee suitable for membershi@@ection 103 3(1).
At least three members must have legal qualificati@another three must be registered planners,
and additional members can be drawn from othete@lauilt environment professions such as
architects, engineers and surveyt®g.

The PDA has provided clear provisions regardingsttteup of an Appeals Tribunal which will
remain in place until the constitutional questicarknabout the nature of the institution in its

into an area where there is sufficient capacitgnaght have to be phased in or refused due to adhck
services.

3 Section 103(1-3).states the clause thupreféssional engineers registered in terms of secti9(2)(a) of the

Engineering Profession Act, 2000 (Act No. 46 of®Qfr professional land surveyors as defined irtisacl

of the Professional and Technical Surveyor's A@&34L (Act No. 40 of 1984); or professional architect
registered in terms of section 19(2) of the Ardititeal Profession Act, 2000 (Act No. 44 of 200@tthave
planning and development experience or practicgleglence and expertise in the fields of social and
economic sciences or environmental management.”
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present form is addressSéaT. The Appeals Tribunal was conceptualised as taftéwisions on
applications that are referred from municipal spheéut this aspect has a level of uncertainty
about it. There is a lack of clarity in regardfie role and function of the Appeals Tribunal,
given the DFA Constitutional Court ruling. Sigedintly the first appeal application in terms of
the PDA has been prepared for submission by pris@tsultants in the province, despite the
absence of institutional body to he&PT.

EThekwini municipality have argued that the recdagktion of municipal decisions on appeal by
a provincial institution is unconstitutional. lnet new version of the PDA, this section has been
amended to state that the Tribunal will be ablméke a recommendation to the municipality to
reconsider their previous decision but not be &bl@verturn a decision made by a local
government structure. It is understood that aolii legal advice is being sought on how best to
manage this section of the A& T

1.9.4. Professional Planners

The PDA provides a definition of a registered pkmas being "a person registered as a
professional planner or a technical planner contatag@ in section 13(4) of the Planning
Profession Act, unless the South African CounailRanners has reserved the work to be
performed by a registered planner in terms of Auisfor a particular category of registered
persons in terms of section 16(2) of the Plannirgjg@3sion Act, in which case a registered

3 Members of the Tribunal can be drawn from thelipulr private sector buto person, municipality or organ

of state may interfere with the functioning of #ygpeal Tribunal (Section 102 (2)) The law requires that
state departments and municipalities must asststcaroperate with the Appeal Tribunal to ensurd this
effective in its role. The PDA states that thenlRlag and Development Appeals Tribunaltist exercise its
powers in an independent manner, free from goventmher any other outside interference or influepaad

in accordance with the highest standards of intiygrmpartiality, objectivity and professional etk Section
102 (1)

3 Interview with John Lang

3 Generally there is no debate regarding the needrf appeal process but there is controversy akblogte this

procedure should be heard. It is maintained bytjii@ners and some municipal officials that to dahe
appeal process dealt with at the local level wapdn it to political interference. A question izspd as to
the ability of municipalities to review their ownecisions and come to another opinion in an objectiv
manner. The common law principle of justice besegn to be done may have some relevance here.
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planner shall mean that category of registeredgpsrfor which the work has been reserved”
Chapter 1.

In terms of the Act, registered planners are reglio provide compliance reports and
certificates to municipalities in respect of apations related to the adoption and amendment of
schemes, the subdivision and consolidation of I#melphasing or cancellation of approved
layout plans, the alteration, suspension or caaiet of restrictive conditions relating to land
and the permanent closure of roads and public platie planner has to provide a certificate for
every application prepared for submission to thaigipality on behalf of an applicant indicating
that it complies with the requirements of the PD@ne of the issues raised in relation to this
provision is that it may require professional inaeiyinsurance for those professional planners
undertaking this work on behalf of applicants ardaunicipalities that do not have a registered
planner on staff. Both officials and practitionbes/e raised a concern that there are too few
registered planners in either the public or privsdetor to make this commendable provision
workable in practice.

1.10. Implementation Aspects

In the following section, key issues related toithplementation of the PDA are presented.
Relevant information from the statute and informatjathered from the interviews is presented
here.

1.10.1. Preparation of an Application

Unlike the Natal Town Planning Ordinance and th@8LBDA, there is no requirement
compelling a land owner to submit an applicatioth® municipality for development, the
construction of a building or the use of land anddings. This is considered to be an oversight
in the new provincial act since it creates uncaetyaat the commencement of the implementation
process.

An application to amend a scheme can be made bygwher of the land, a duly appointed agent
or the municipality. In order to prepare an amiicn, due regard must be paid to Environmental
Impact Authorisations for changes in specific laisés that are required by NEMA and detailed
in a schedule to the regulations. If the applarais located on Ingonyama Trust land, an
additional approval for the development or changestbe obtained from the Traditional Council
and the Ingonyama Trust Board in line with the phaes in that Act. Inputs are required from
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infrastructure sector departments to indicate sbatices can be provided for the development.
Once these inputs are received the applicatiossessed by a registered professional planner
who will provide a certificate indicating the apation is compliant with PDA and then it can be
submitted to the municipality. One of the issuemg grappled with is what constitutes a
‘completed application’ from the municipality’s gpective. There is no longer an onus on the
applicant to provide a rationale for the need aeslrdbility of an application as was the case
under the Ordinance even where there is major imgdowever attention has to be given to
application and its relationship with the appro&ioF.

1.10.2. Submission

The submission of an application is determined hy $chedule 1 of the PDA, as read with
Provincial Notice 424 where it has been speciftet tocal municipalities are required to submit
copies of application for changes in the scheme sadmilivisions/consolidations to COGTA so
that they can monitor and evaluate the types oflieaipns being processed by the

municipalities.

1.10.3. Decision Making

As indicated, the PDA places the decision-makirspoasibility specifically within the domain

of the local municipality. Applications once actagpas complete are processed and submitted to
the Planning Portfolio Committee or the Executivar®nittee meeting of the council for
consideration and approval. These meeting usoaltyr every month and will consider between
two and five applications at a time. If an applicatis refused there is the option of an appeal.
Although the PDA makes provision for an Appeals iBidhe constitutionality of this provision

has still to be confirmed.

1.10.4. Advertising and Notification Requirements

An applicant is required to advertise the changsoming and use in two newspapers which use
the predominant languages of the province — namilylu and English. The Act requires that
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the municipality undertake the responsibility fbe tadvertising process but in practice this has
become an additional responsibility of the applicaho then has to submit proof to the local
authority that they have complied with proceduegjuirements of PDA. The cost of advertising
has been raised as a factor that may make the sxpéisubmitting an application under the new
law too onerous particularly for small developmapplications.

In addition, all properties within a 100-metre eldf an application site have to be notified of
the change in land use or zoning regardless oftvenéhe impact of this change is negligible e.qg.
a home business or is major — a development wéetptitential to affect amenity such as an
office or commercial usageT.

1.10.5. Time Frames

The PDA does not stipulate time frames for the dabion of inputs by sector departments or
parastatals such as Telkom, Department of Trangp®BAEA. In this regard it differs from the
DFA which made provision for the subpoena of sedepartment to provide input into a
development application at a Tribunal hearing. Heavéhe PDA does provide time frames in
respect of the processing of applications prephyegbplicants and the municipality itself.

Once an application has been accepted by the npailitgi a decision has to be made within
sixty (60) days of the closing date for represeotst made through the public consultation
process. An applicant can agree that an additioer@bd of time of thirty days (30) can be
applied. Where a site inspection or hearing isladehis additional time period can be extended
to ninety (90) days.

Where a municipality commences the process of aandment, replacement or adoption of a
scheme, a period of ninety (90) days is allowedftbe closing date of the public consultation
process or the conclusion of a site inspectionutip hearingd®PT.

Once a decision has been made by the municipalitinterested and affected parties need to be
notified with fourteen (14) days. There is a périd twenty eight (28) days to allow for the

® It is noted that official from COGTA have indiedtthat this requirement is to be changed in thised PDA.

% |tem 21, Part 1 Schedule 1 of the PDA.
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lodging of an appeal. If there is no appeal onstances where there were no objections, the
decision of the municipality is only finalised onites time has elapsed.

1.10.6. Lapsing of Rights

One of the more controversial aspects of the PDXAasland use and development rights will
lapse if not taken up within five years. This regment is considered impractical in respect of
large developments which may need to be phasezbponse to market demand or financial
investments. There is also a key question of whetlis if the scheme has been amended and the
approved development rights lapse - does the sckzenmethen revert to its previous status? In a
case where a development has been delayed by issuekthe applicant/owners making will the
lapsing of the rights open up a potential claimdompensation?

1.10.7. Enforcement

As was the case in the Natal Town Planning Ordieatie PDA makes provision for aspects of
the enforcement of the scheme in section 75 oAttite Contraventions of the scheme are subject
to penalties that include both fines and imprisoningsection 77). Provision is made for the
prosecution of corporate bodies and institutionsmeltihey contravene the scheme or where the
municipalities or the Appeals Tribunal has its poaed functions interfered with. However in
terms of the new Act, officials have to enter & sihd serve a contravention notice on the owner
as well as affixing a formal notice where the iletand use or contravention is being conducted
(section 79). When the PDA was introduced the &nMra Municipality had 70 members of

staff in planning and only 18 in the enforcemeriicef The requirements of the new Act have
necessitated the redeployment of staff to stremgtiwe enforcement component of the
department in order to implement the PDA.

It was noted during an interview with eThekwiniioféls that the enforcement staff were now
being assigned duties akin to that of the Shefithe Court. They now have to physically enter
a property to serve and affix notices of the corgraion. In the Natal Town Planning Ordinance
only the notice had to be served on the owner anttide done via registered mail. Service of
notice did not require physical entry onto the by of the defaulting owner or the affixing of
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the notice to the building or other structure de.sin some instances staff members of both
genders had being physically attacked whilst trymgerve contravention notices in line with the
procedural requirements by the PDA. Understandatbigials redeployed to the enforcement
office have indicated unhappiness with the newesysihich places them in danger statitigey
did not sign up for thisSTP*’PT. Recourse to legal institutions is providechwiibth District
Magistrates being empowered to issue entry warmdsapplications to the High Court to
compel the alteration, demolition of buildingsusture or works and the rehabilitation of land
(sections 90-94)

A new provision is made in the PDA for the prosesubdf officials who approve applications in
contravention of the adopted scheme or authorigeratter which is in conflict with provisions
contemplated in the act.

1.10.8. Compensation

Although the principle of compensation was includethe Natal Town Planning Ordinance and
1998 PDA, this option was not often used. In teainshapter 9 of the PDA, provision has been
made for an owner of land to claim compensatiomftbe municipality where aspects of the
Act’s implementation impact negatively on the depshent rights or value of the land. The
amount of such compensation is covered in the ehapt

1.10.9. Norms and Standards

Chapter 11 sections 139-151 of the PDA makes pmvier the MEC to provide norms and
standards to guide municipal planning decision®lation to:-

Schemes;

* the use, development, subdivision or consolidadioland;

e certain types of land use;

» the use, development, subdivision or consolidadioland in specified areas of the
province;

s From an interview with eThekwini officials held the 2 June 2011.
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« the phasing and cancellation of approved layoutgla general or specific
circumstances;

» the alteration, suspension or cancellation of ieste conditions of title in general or
specific circumstances;

» the permanent closure of public places or munidipadis in general or specific
circumstances;

* enforcement measures regarding schemes and thanktt;

» claims for compensation.

Norms and standards are intended to assist thecipahties in dealing with new requirements of
the PDA. When the Act was assented to in Dece2®@8, provincial norms and standards had
not been prepared. It was intended that when B \Was made fully operational in March
2010, the norms and standards would have been deenhave been promulgated retroactively
from that month However to date no such norms and standardsbeeme prepared and this was
noted by provincial officials as one of the majbogcomings of the PDA’s implementation to
date®PT.

1.10.10. Monitoring and Training

Since the implementation of the PDA the Departnoéi@ooperative Governance and Traditional
Affairs has been monitoring its implementation &hehtifying gaps in the knowledge of the

local municipalities. Regular workshop sessiomsharsted by the department where pertinent
issues related to the implementation process gtdighted and addressed using examples from
practice as it emerges in terms of the new legigdtamework. Departments that provide
services and input into development applicationstumse plans impact on the on the preparation
and adoption of schemes are also invited to attieesk workshops. Additional workshops are
also hosted for professional planners and prangt® where issues relevant to their roles in the
implementation of the PDA and lessons from besttpra can be shared. A number of the
amendments to the PDA have emanated from this forum

3 Interview with provincial officials held in May 40.
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1.11. Implementation and Other Legislation

The implementation of the PDA has brought with $ied of unique legislative challenges in
regard to its interaction with repealed provinaedinances and national laws.

a) ThePlanning and Development Act and the Natal Town Planning Ordinance (No. 27 of
1949)

Section 67is of the Natal Town Planning Ordinance has beenmedafor the present time
because the drafting of the PDA did not make prowi$or special consent applications. This
will be corrected when the amended version of tha B promulgated later this year. Similarly
there is a backlog of appeals lodged in termsisfd@ction of the Natal Town Planning
Ordinance. It has been proposed that the Plaranidgdevelopment Commission which ceased
functioning in November 2010 would be temporarégonstituted to address these outstanding
applications. Recently COGTA indicated that then@assion members will resume work to
address the backlog of appeals lodged under se&Tidms.

b) The Planning and Development Act and the Development Facilitation Act No. 67 of
1995

After the Constitutional Court ruling regarding thanstitutionality of chapters V and VI of the
DFA was issued, KwaZulu-Natal made use of the twémir month period prescribed by the
court for its amendment by the national governnterilow applications being processed or
already lodged under the DFA to be finalised byDleeelopment Tribunal. The Department of
Cooperative Governance and Traditional Affairsasetit off date in December 2010 for the
submission of DFA applications. Officials in COGEAtimated that there were approximately
20 DFA applications lodged before the deadline biciv only two remain to be heard. On the
9P"® September 2010 the MEC of Cooperative GovernandéTeaditional Affairs formally
declared that the DFA would no longer have appboain KwaZulu-Natal. In section 16(1) of
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the PDA it is stated that the legal provisionshattAct now take precedence over that of the
DFA. Thus the DFA no longer has applicability fre tprovince of KwaZulu-NatiiPT.

c) ThePlanning and Development Act and the Removal of Restrictive Conditions Act (Act
No. 84 of 1967)

Historically certain controls related to developmand planning were included as restrictive
conditions in title deed®T. A national act entitled the Removal of ResireeConditions Act
No. 84 of 1967 made provision for the removal @S development controls which often
predated the introduction of statutory controlscfiemes. The controls were additional to but
similar in nature to those imposed by the schemerder to have a restrictive condition
removed, an application would need to be madedmtfice of the Premier for these conditions
to be set aside. In KwaZulu-Natal, the respongybibr this procedure was delegated from the
Office of the Premier to the MEC and officials dDGTA.

A development application lodged under the Natalif &lanning Ordinance that also required
the Removal of Restrictive Conditions from theetileeds needed a separate application in terms
of the national Act to have the controls expungedifthe title deed. This application was in
addition to an application for an ROD (in termdNE#MA) and the application lodged under the
Ordinance. The applications all ran concurrentlglarthe previous provincial system.
Applications lodged in terms of the DFA could atkmal with Restrictive Conditions as part of

the Act’s provisions to set aside legislation deem#atory to the development application.
Another route available to applicants was to applthe High Court to have the restrictive
conditions expunged.

3 It has been argued that one of the weaknessdabeoDFA was that its implementation was not made

mandatory in the provinces but rather was alloveedet implemented as a “plus one “option by cho&ieen
the current debate regarding the constitutionalityegal frameworks in the three spheres of govereait
can now been seen that this was the correct agproac

0 Restrictive conditions were included in the tilleeds in places where a town planning scheme badeen

put in place and were intended to protect the agraént rights of property or prevent the land frbeing
used for those not stipulated in the conditions.
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The PDA has repealed section 3 and 4 of the Renud\Réstrictive Conditions Act. In
Schedule 5 Part 3 entitl&E etion of certain restrictionsin respect of land by operation of law,
provision has been made for the expunging of aedanditions from all title deeds. In this
instance, no additional applications are neededrntmve them using the Removal of Restrictive
Conditions Act.

For areas located outside of a scheme, the PDAnlds provision in Section 40 that an
application can be lodged using the Schedule lephare for the alteration, suspension or

deletion of restrictive conditions. The processpmsed for applications located outside a scheme
is similar to that for those inside the schemedawenteen additional requirements that have to be
addressed.

d) ThePDA and thelngonyama Trust Act No. 9 of 1997

The unitary nature of the PDA makes it applicabléhe whole province of KwaZulu-Natal. It
has repealed the KwaZulu Land Affairs Act No. 111692. However, the Ingonyama Trust Act
remains in place and directly impacts on the pracadspects of land use and development
planning. Applications prepared for land fallingwthe boundaries of the Trust will need to
acquire the permission of the local Traditional @alfor the development of the land, and then
the development agent must submit a three tierpticapion to the Ingonyama Trust Board, the
local municipality and the Department of Agricuuand Environmental Affairs. This process
has been in place since the promulgation of theriggma Trust Act in 1994 and its amendment
in 1997. Itis difficult to assess the exact impafcdhe PDA on land falling within the
Ingonyama Trust since it is related to a biggeitjpal and institutional debate about control and
allocation of land held in communal tenure and \waethe planning and development of this
land is the purview of the Tradition Council or tmenicipality":PT

4 The Local Government Transition Act made provisior traditional leaders to be ex-officio membefshe

municipality councils and to be involved in decisimaking processes at local level. This was onthef
institutional advantages of the act and has noh meieror in subsequent local government legislatidrere

the role of the Amakhosi and the local council aeen as overlapping and not integrated. It has bee
suggested that the drawing up of MoA between theicpal councils and the municipalities may be oy

to address this institutional gap in terms of lasd management and development planning. Theflde/

has been employed in the municipality of Umhlabinggna. The two towns of Manguzi and Mbazwane have
been formalised through a process of joint agre¢imetween the municipality and the Traditional Caln
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€) The Subdivision of Agricultural Land Act No. 70 of 1970

The national Department of Agriculture is concerabdut reserving high potential and unique
agricultural land. This approach is embodied & Ehaft Sustainable Utilization of Agricultural
Resources Bill 2003 which combines the use of gutain and development of agricultural land.

Act 70 of 1970 has been a regulatory mechanism bigéle national and provincial
Departments of Agriculture to regulate the subdivisof agricultural land. It requires that a
subdivision of agricultural land outside the formbeundaries of the urban ar&T required
that the applicant lodge a separate applicatiomjgroval by the national Minister of
Agriculture. A motivation has to be provided whiatidresses the agricultural potential of the
land and why it should be allowed to be utiliseddnother land use. The Subdivision of
Agricultural Land Act Repeal Act No. 64 of 1998 watended to set aside Act 70 of 1970 and
although the law was gazetted, it was never madeatipnal. Similarly the two drafts of the
PDA made an attempt to address the need for ademasion of the agricultural implications as
part of a single application process.

The national department has produced a series BffR@p&°PT which indicate areas that are
reserved or exempt from the requirements of Acbf7D970. Although the maps are fixed
images they can be geo-referenced using geographigemation Software (GIS) such as Arch
ViewTP*PT. Certain categories of land are considered pkésnm the requirements of the act
e.g. land that fell within the former Transitionadcal Councils established under the Local
Government Transition Act Second Amendment Act 8o of 1996, land falling within the

42 The boundary being referred to here is that ef fdrmer Transitional Local Councils set up by tlezal

Government Transition Act (Act No 97 of 1996) whiiere was still a distinction between rural andawnrb
areas and not the wall-to wall municipal model rioylemented under the Municipal Systems Act (Act No
32 of 2000).

a3 The Act 70 of 1970 map images can be viewed aed from the AEGIS web site of the national Departm

of Agriculture.

“ There are some problems with the Act 70 of 19apsnin that the information represented on therdgiess

GIS mapping and in some instances some sites thaatgban areas or former schemes appear to hapit a
designation partially reserved and exempt fromeitte
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former administrative area of KwaZulu which nowrfothe basis of the Traditional Council
areas and state land.

Using these categories of land, a municipality weap the extent to which they are affected by
the reservation of land subject to Act 70 of 1978PF and where it is possible to adopt a new
planning scheme without requiring approval frommnlagional department. One of the key issues
addressed by the introduction of the wall to walleames for municipalities in terms of the MSA
was the need the address the urban rural divideetlvenarked planning schemes in the
provinces.

Although the Natal Town Planning Ordinance had pdures for addressing development
applications located outside the scheme boundasrims of section 11(2), the model of
planning instituted by the Act had an urban bidke urban rural divide was demarcated by the
scheme boundary. In a similar manner the spatierurural divide is being determined by the
imitations of a statute intended to protect agtimall resources in the form of Act No. 70 of
1970. The adoption of a scheme is now determinedlation to the degree that land is exempt
from Act 70 of 1970 and this creates the schemadary. Inadvertently the integration of land
use management across municipalities is being aommped by an outdated statute concerned
with farm size. COGTA are engaged in an ongoirsgusion with the national Department of
Agriculture to reach agreement on how to presegvieadltural resources and implement a wall-
to wall scheme.

3.0 Performance of the KwaZulu-Natal Planning and Development Act

The performance or success of the PDA can be eealdiam a number of perspectives —
institutional engagement with the statute, the nema applications being processed through it
and the time period within which a successful ajgtion is processed. With the introduction of
new legislation, there is always a lag time duswvigch people respond to new procedures and
requirements.

* This methodology suggested in this analysis &edcategories of land exempt from Act 70 of 197Bemg

developed in consultation with the national Deparitiof Agriculture prior to the advertisement pregéor
the adoption of schemes prepared under the PDA.
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This lag time has been seen previously with th@thiction of the Less Formal Townships
Establishment Act No. 113 of 1991 and the relatég ©f laws in 1991TBPT. Even when the
much anticipated Development Facilitation Act wasnpulgated it took time for the market and
planning practitioners to respond its implementaggen though the benefits of the new statute
were widely acknowledged.

A process of institutional and statutory adjustniea characterised the introduction of the
Planning and Development Act in KwaZulu-Natal. TWwe metropolitan centres of eThekwini
and Msunduzi have been slower to engage with thetAan other smaller local
municipalitie$’PT. uMhlathuze Municipality which encompassesfdimer Town Planning
Schemes areas of Richards Bay and Empangeni, Malandcluding Zululand University
campus, and the three former R. 293 towns of NieisikhaleniTP?PT and Ngwelezane, has
been one of the front runners in engaging withnie provincial Act®PT. uMhlathuze Local
Municipality is regarded as having competent insitinal capacity and expertise which is
considered to be a fundamental aspect of the yabilimunicipalities to engage with the PDA.

The PDA requires that the municipalities adverinsthe gazette that they have accepted
delegated authority to process development apitaivhich under the framework of the
Ordinance may have been handled at provincial lev&llowed another statutory route. Of all
the municipalities, only eight have yet to gazétesr delegation in terms of the Planning and
Development ACPPT. They are either accepting applications whiytwill do nothing about
processing or are proceeding with the processireofpplications despite the fact that this is

6 The Abolition of Racially Based Measures Act (Aih 108 of 1991), the Upgrading of Land Tenure Righ

Act (Act No 112 of 1991) and the Less Formal TowpshAct (act No. 113 of 1991) all formed a suite of
laws designed to readdress the inheritance of lagdriplanning and land management. Most practitone
acknowledged the need for the new acts but weritgahé$o engage with the procedural requiremerngsreew
applications at first. Now they are commonly useplarticularity the Less Formal Townships Estalnlisht
Act (Act No. 113 of 1991)

4 Msunduzi attempted to change its status fromghainategory B local municipal to that of a metidpo

council in 2010 and shares a common boundary Wittekwini.

*8  The town was formerly known as Esikhaweni.

49 This comment was shared by a provincial offiGart Roos when discussing the engagement of the
municipalities with the new PDA.

0 This statistic is as of July 2010.
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ultra viresthe provincial Act and could result in litigatiéiom the applicants side because the
statutory requirements have not been adhered thebsnunicipality.

Within the private sector, consultants who previgusilised the DFA or the Ordinance for
development applications now have to use the newiqeial Act for their clients. A registered
planning consultant has indicated that he has cet@glover twenty five applications for
different municipalities in the province. Sometloése applications are located within the
boundaries of municipalities who have not gazetitved delegations. Although the applications
have been lodged, the municipal officials havedatid that they would not process them.
Concern has also been raised by private consultegésding the pre-application service sector
department approvals which run in parallel to #guirements of National Environmental
Management Act No. 107 of 1998. Where an envirantaldRecord of Decision is required for
change in land use, sector departments have tegsdwo sets of almost identical letters for the
spatial planning application and the ROD. As iatkd, there are no time requirements placed on
the sector departments to respond these pre-appfiGgprovals as was the case with the DFA.
Potentially developments could be stalled for coersable periods of time because sector
department do not view the approval of the spatlication as a priority and similar to that
required for Environmental Authorisation or ROD.

on  30AEAETIAA0O 6EA=O Tk OEA +xA: 010z . AOAI OIATTETC ATA SAOGAITD TATO 1A0
A number of interviews have been completed in otdgarovide an accurate context for the
report and the issues that have been raised irhigse include the following:-

» Officials from national department of Rural Deveilognt and Land Reform and
provincial COGTA ;

» Officials from sector departments — DAEA,

* Legal practitioners ;

* Planning practitioners;

« Key SACN municipalities eThekwini and Msunduzigan

» District municipality — uMngeni - District Plannirghared Services Project.

Additional key actors and stakeholders were ideatithrough the initial interview process and
the researcher then followed up with recommendimirads made by the interviewees. An initial
decision was made to interview key officials in teated national and provincial departments
where planning legislation was being prepared depthat a context for evaluating the
implementation of the PDA at municipal level coblelestablished. A detailed list of officials
and practitioners has been provided in Appendix 3.
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During the interviews on the implementation of FHlanning and Development Act, the
following questions were posed to the participants:

What works well? (planning and other related ledish) - What is not working and
why?

How the new provincial law is performing througheaiew of quantitative data (how
many applications; what type of applications; hoanmappeals, etc.);

What needs to be changed in a review of the PD4, an

Consider the KZN PDA experience and use lessoms fn@ctice to inform other provincial (or
national) legal initiatives

STt

In addition it was considered important to explidre following related issues:-

Is there a need for clarity about constitutionatiesss and planning roles within the
different spheres of governance,;

The impact of planning legal frameworks on the pssfon; and

The nature of provincial legislation - whetherhbsild be enabling or prescriptive, should
it be a framework or a comprehensive law or perltapsain a variety of these elements
was explored.

/AOROOACETTO TAAA AU 30AEAETIAACO

The following points provide a summary of the olbaéibns made by stakeholders in the initial

set of interviews conducted in June. Commentseasilng similar or related topics have been

grouped together in the list:

The introduction of a single unitary legal appro&zladdress past complexity is a clear
advantage of the PDA.

Respondents felt that there is insufficient claptgvided on the differences between
provincial and municipal planning, and their congional roles and responsibilities in
regard to planning.
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« Similarly there is a need for clarity about whidans address national, provincial and
local issues and the interrelationship of thesapla

* The PDA does not provide sufficient clarity regaglthe scope of municipal planning
and that this aspect needs to be revisited. Theitilen of municipal planning provided
by the Constitutional Court decision in respecthef constitutionality of aspects the DFA
was considered to be too narrow in scope. Munli@fiicials are looking to the national
Spatial and Land Use Management Bill to rectifg tpap and to provide clarity.

« The PDA is an Act that focuses on the implementatigpects of planning and
development. It has not sufficiently addressedsthetegic, comprehensive and process
aspects of the how planning works in practice.

« The PDA is legislation which tries to provide agitar approach for all land use
development applications, including minor subdms and applications that have
minimal impacts on the public amenity. In all exstes the application and the
advertising requirements are the same as thosedtrategic or large development and
this is unrealistic from a practical point of view tuck shop should not have to
undertake the same advertising process as a n&jetapment and yet in terms of the
current provincial law this is required.

» Despite there being no norms and standards in tiheti#e PDA does provide a level of
direction for municipal level planning regardindhemes, land development applications
and procedures.

* Private consultants highlighted the option for &$ding a number of development issues
in a single application under the PDA as beingdraatage of the new Act.

* The inclusion in the PDA of a mechanisms for remha¥aestrictive conditions within a
planning application was considered a useful aoidliti

« The new PDA does not address the key issue of ayneleifined as the pleasantness of a
place)TP'PT as a consideration in the assessment procelevefopment applications.
This is considered a major oversight in the legisha It is argued that consideration of
need and desirability and amenity are fundameataksessing the potential impact of
land use change whilst bearing in mind the pullieriest.

« A month before the PDA was gazetted, the Departroe@boperative Governance
released a marked up amended copy of the Act wiadhmore than one hundred
amendments. In the interim, this number of coroesthas increased to five hundred.

1 Definition from the Readers Digest Oxford lllwgd Dictionary but which in planning and developine

terms is related to a sense of place or normataredards of enjoyment.
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COGTA hopes that this amended version of the Atithei promulgated in October 2012.
A question has been raised as to whether it has freglent to implement a provincial
law that appears to be so flawed. It would havenh@eferable to retain the amended
Ordinance for an additional period of time whilgtagting clarity on the development of a
revised DFA or new national act in terms of whicteaised version of the PDA could
have been framéd

* The PDA has had to retain sections of the Ordinamckeal with special consent
applications and yet closed down the Planning aenkldpment Commission which was
the institution tasked with completing this works a result, the Commission may have
to be temporarily reconstituted to deal with thié ¢eer applications from the Ordinance.
The reintroduction of the Commission may be legatiptested by certain of the
municipalities but this was not confirmed by logalvernment officials during the
interview process.

* There is no provision in the PDA for a fast trackqess for housing projects, upgrading
of informal settlements or strategic projects ia thanner of the DFA and this is
considered an oversight.

e There is agreement that there should be a rigappéal in the new Act but there are
diverse opinions about the procedural and institi#i arrangements for this. Some
practitioners are supportive of an independent Ajgplody located at provincial level
whilst others contend that this aspect should ladt @éth at the municipal level. The
amended version of the PDA suggests that the Ap@edlunal should only be
empowered to make a recommendation to the munitifmlt not be able to over rule a
decision made at the local level of governancee iShue of the Appeals Tribunal needs
finality in terms of the constitutional aspectstsfestablishment and functions in relation
to municipal planning.

» There should have been more consultation withedldepartments regarding the
procedural aspects of the new Act specificallylleeds Registry and Surveyor Generals
Office (SGOJ>. The submission of approvals for layouts and neahof restrictive
conditions and the resolutions for them are culyeetorded as part of a full set of
municipal Executive Committee meeting minutes. icfs in the Deeds Office and SGO

%2 Officials from COGTA stated that there was negeing to be an ideal time for the implementatiorihef PDA

and they had chosen to set about creating a newngral legal framework in full knowledge that itowld
require amendments and revision. One official gddive had to start somewhere with the PDA.”

3 Observations made by officials from COGTA.
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now have to scan pages of notes for resolutiofss ddministrative process is causing

problems for the officials of the departments whevjpusly were provided with just the

resolution. Currently, discussions are underwaytars is being addressed as part of a
review process.

* Engagement with the PDA by municipalities has besed with some of the larger
municipalities with greater capacity being sloweehgage than anticipated by COGTA.

 The PDA does provide the benefit of addressingrabmar of interrelated aspects of
development in a single application. In some mipaldies, this has required staff
reallocation. Previously under the Ordinance aspefcdevelopment applications were
dealt with separately and staff members were asdigmdeal with these distinct
components in separate departments. Now theyegrered to comment on
comprehensive applications in a single procedu@dgss.

* The ongoing monitoring and evaluation of the impdetation of the PDA by COGTA
has been mentioned as a key aspect of what workswvitle the implementation of the
Act.

» Training through workshops and input from good pcacfor both public and private
sector practitioners and officials is an indicatajrthe provincial commitment to the
successful implementation of the Act.

» The introduction of specific time limits relatedttee processing of applications by
municipalities once it is accepted as completaiadvantage, but is offset by the lack of
time limits for sector inputs into the applicatipreparation process which has the
potential to create delays in the processing ofiegupns and development in the
province.

* The duplication of inputs from sector departmentslie spatial and environmental
components of the same application is regardedgap @ the rationalisation of planning
law and procedures.

* Even though the aim of the PDA has been one ainalisation, different legislative
frameworks require a number of parallel applicatitor the same development. There
still needs to be a level of rationalisation anégnation in respect of development
applications. Perhaps this can be addressed thitbegSPLUMB.

* In terms of the current approach, development agiiins are required to first address
the environmental aspects and then undertake HimBphysical aspects. There is a
legal opinion that suggests that there is nothminé PDA that requires this two stage
approach and that approval for development apphicatcan be run as a parallel process.
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It has been proposed that the option in NEMA toolley the environmental approval of
applications to competent local municipalities #meteby offer a single integrated
application to be vetted at the local level shdaddoursued.

Public participation in the advertising processl@aving down delivery particularly in
regard to the delivery of housing. There needseta rethink about the degree to which
public participation is required for an applicatigince this is already part of the
environmental process needed for land use change.

A few municipalities have not gazetted their deteges suggesting that they will wait
until the new version of the act is gazetted thesving themselves the cost of a gazette
notice (R20 000.00).

Municipalities are processing applications withdategations and placing themselves at
risk for litigation if the application process isatlenged.

A number of municipalities do not have registereafgssional planners in posts and will
not be able to comply with the requirements ofRIDEA. It is likely that this work will
need the appointment of external professionalss$esathe municipalities which may
have the impact of increasing applications feeeethestalling development applications
or result in an increase in the number of illegalelopments. Although the province has
provided additional institutional support througgh Development Planning Shared
Services (DPSS) initiative, this currently has ree¢hyear life span before it becomes the
financial responsibility of the municipalities.

Contemplated amendments to the PDA will requiré tbgistered professional planners
who vet applications for applicants and are apjoinid assist municipalities with this
work will have to acquire professional indemnityiathwill increase the cost of services
and this is likely to be reflected in applicatidess. This increase could see certain
application costs being unaffordable and potentialtrease the number of illegal
developments.

Private consultants preparing development apptinatin terms of the PDA and with the
background experience of the DFA and Natal Towmiileg Ordinance have observed
that the current procedural requirements of theaketinadvertently contributing to the
demise of spatial planning in relation to that o¥ieonmental planning. They point out
that there are specific requirement encapsulatéaeiiROD process which requires the
sector departments to respond whereas in the PBgetare absent. There is a perception
that there is insufficient emphasis placed on apptanning and more on the
environmental aspects of it.

There is concern that the fee structure proposeddeelopment applications is beyond
the affordability level of residents in townshipgdlacommunal areas. There has been
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insufficient guidance from province on the posdipibf differential application costs
dependent on the locality of the development oeams test.

* Some of the shortcomings of the current PDA caatbéuted to a lack of understanding
of the realities of planning practice in the field.

« Whilst it is acknowledged that enforcement is agseary requirement of planning and
development, the enforcement aspects of the PDAlaoing officials in danger. This is
creating problems at the local level where theeeadready institutional capacity
shortages.

e It was observed that planning has been subjectpdlitical turf wars amongst various
national and provincial departments. Post 19% dgpartments of Rural Development
and Land Reform (formerly Land Affairs) and Provaland Local Government now
COGTA introduced new legal frameworks for plannamgl development at the provincial
and local government — the Development FacilitaAchand the Municipal Systems Act.
Both acts operated alongside other provincial gathut introduced new spatial plans
and processes. Consideration could be given tathieg of a comprehensive legal
framework that provides clarity on the roles andctions of different spheres of
governance in relation to planning. Included iis fhrocess is the evaluation of whether
single national department responsible for planmogld be better institutional
arrangement. Ideally, such a department couldl@@s@sponsible for the environmental
aspects of development along with the strategicspadgial components.

6.0 Overview of Key Issuesthat have implicationsfor the Provincial Planning L egislation in
KwaZulu-Natal

From the observations made in the interviews tHeviing points are highlighted as having
implications for the KwaZulu-Natal Planning and B&pment Act:

* The constitutional aspects of certain parts ofRB& will need to be clarified e.g. the
temporary reappointment of the Planning and Devett Commission and the
appointment of the Appeals Tribunal.

« Finality will need to be reached on whether the égdp Tribunal’s powers will include
the right to overrule a decision made at municipatl or whether they will make
recommendations thus leaving an appeal to the Blrt as a final recourse for
applicants or objectors.
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* The reaching of an understanding of the interretetip of the national and provincial
laws and what amendments will need to be madest® DA to reach symmetry and
alignment between legal frameworks, plans and phoes.

» The PDA will need to address the gap that in iesent form it does not require that a
landowner make an application to the municipaliipipto commencing a development,
the construction of a building or use of buildiragel land. This requirement was
contained in the previous Ordinance section 67(1).

* The preparation of norms and standards needsdorbpleted and gazetted to assist the
municipalities with decision making processes.

* Enforcement procedures need to be re-evaluateghindf practice and in consultation
with the municipalities.

» Definitions relating to municipal planning will neé¢o be revisited and extended.

» Consideration needs to be given to including angeasta criterion for the assessment of
development applications.

5.1 Observations

The current state of play in respect of the impletaton of the PDA can best be described as a
state of flux. The existence of a revised drafthef Act with multiple corrections is evidence of
this. As has been the case in the past, remnéntber laws have had to be retained to enable
the final processing of applications under theseslaln KwaZulu-Natal, this may necessitate the
temporary reinstatement of the Planning and Devetog Commission to address the problem.
Institutional uncertainty about the PDA and thddigy of the setting up of a provincial Appeals
Tribunal remain unclear although KZ-N COGTA is agk#ing it. Officials expect that some of
the larger municipalities may resort to legal atsmilar to the Constitutional Court application
on the DFA to address aspects of the PDA or relagdutional arrangements which are
perceived to infringe on municipal planning. Paftshe law are yet to be written so this is also
causing concern.

The introduction of the new SPLUMB into the mixlefislative uncertainty has raised questions
as to the potential moth balling of the PDA once lational Act is gazetted. Concern was raised
about the way the national bill has been presefoteconsideration and the lack of consultation
and clarity about the roles and functions of défarspheres of governance in relation to planning
was raised. Clarity about what constitut@snicipal planningseems critical to this debate
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although there is a need to address the constiltaspects of exclusive and concurrent powers
in regard to planning contained in schedules 45aftithe Constitution.

As may have been expected, municipalities havegatywith the PDA and its procedures with
differentiated enthusiasm and, in some instandss)ay. In part this may be attributed to low
institutional capacities or high development presswvith the municipality itself. KZ-N
COGTA is endeavouring to provide essential supaod monitoring through monthly meetings
and the assessment of applications submitted to.the

The revision of the Land Use Management Systenmeasing completion and should indicate if
the new legislation has had any significant impddhe model. There are indications that some
of the problematic aspects of the previous LUMS etodgarding terminology and plans are
being addressed.

6.2 Recommendations
From the foregoing analysis, the following recomuategtions can be made:

« An amended PDA needs to take cognizance of whaherging in practice.

* In terms of the remnants of repealed legislatiba,RDA needs to make the necessary
amendments to address these gaps and completetgh@naling applications left over
from other planning laws.

e The manner in which councils’ resolutions on agdlans which requires the SGO and
Deeds Office to make amendments to title deeddagtams needs to be revisited to
make these aspects of the act more effective.

» Clarity is needed on the appeal aspect of thenatuding what institutional body is
constitutionally acceptable and what its roles fumgtions should be requires
clarification so that appeal applications can lecpssed.

* Norms and standards need to be formulated andtgd4®t the MEC'’s office.

» A differential costing system (fees) for applicatsioneeds to be considered and the
municipality advised on this aspect of the develeptiprocess.

* The current enforcement process e.g. the servingtides needs to be reconsidered and
municipalities asked for their input on this aspafdhe PDA. It may be necessary that
this aspect will require additional institutionalpacity or the assistance of the police or
sheriff's department to affix notices on propertidsere offences take place.

* In the next version of the act, the lack of timmits for the sector departments to respond
to inputs for applications will need to be addresse
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« The time limits linked to the approval of a devetemt application where there is no
objection needs to be reviewed.

* The advertising requirements for small sub-diviasiaapplications are costly and should
be reviewed.

i, TAAT , AOAT 2A0DTTOA 0T 0EA 0% 1

This section of the report addresses the challeagéperceptions of the two key hub
municipalities of eThekwini and Msunduzi which gt of the South African Cities Network
alignment.

To gain a better assessment of the impact of imguhéimg the Planning and Development Act in
KwaZulu-Natal, a number of interviews have beendumted with local municipalities and key
role players engaged in the preparation, assessandrapproval of application prepared under
this Act and the various pieces of legislation sflerating in the province. This interview
process attempted to probe and to verify the assartade by the provincial department
COGTA that there was an inconsistency in the way different municipalities were engaging
with the new legislative framework and what thegmtial reasons for this might be. Officials
from eThekwini and Msunduzi metro municipalitiesreveterviewed as they both are part of the
South African Cities Network. There is an assuoipthat the larger municipalities have
additional institutional capacity and can engagn \\é@gislative and procedural change better
than some of the smaller local municipalities. iAlerview was also undertaken with Mr. Mark
Puttick who is a planning consultant working in tsunduzi municipality after a referral from
the officials there.

For contrast, an interview was also conducted WithJan van der Vegte who is part of the
Development Shared Services Provider Programme li@iplemented jointly by COGTA. He
assists three local municipalities in the DistatuMgungundlovu. This District has been cited
by the officials in COGTA as being one of the muypadities to actively engage with the PDA
implementation process. This section also inclistgse observations made by Mr. Rory
Wilkinson a planner from the developer arm of Tatddullett who presented the ‘developer
perspective’ of the new Act at a COGTA PDA workslnatd on Friday 82 June 2011 in
Durban.

In order to present the information coherentlyittterview findings follow the structure outlines
in the questionnaire guideline related to the imq@atation of the PDA. A section of the
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implementation of LUMS is also included in each meipality section since both Msunduzi and
eThekwini have developed a different suite of plram the provincial approach in terms of
which to address planning and development and sehamtheir areas.

7.1 eThekwini Municipality

The metropolitan council of eThekwini is regardechaving superior institutional capacity to
implement legislative frameworks for planning arvelopment. Provincial officials noted that
there was a perception that eThekwini would ledeiomunicipalities in terms of the
implementation of the PDA however this had not bigencase. In practice, uMngeni and
uMhlathuze municipalities had taken the lead ingravince.

7.1.2 KwaZulu-Natal Planning and Development Act

In response to an observation made by officialGOGTA that eThekwini had been slow to
respond to the implementation of the PDA, municgiaff indicated they had not been prepared
to engage with the provincial law until they hadlished their delegation notice in the
provincial gazette. In terms of this notice thiea@e to be clear indications about which
departments need to address the procedural aggebts Act. This assignment of procedural
tasks required a reshuffling of staff prior to Hezeptance of applications.

The required response time of 28 days for the nipality to acknowledge and process an
application is creating problems. Officials in #iEhekwini Development Planning Department
have introduced a pre-submission application wisatot part of the formal procedures of the
PDA. The introduction of this mechanism is the migality’s attempt to provide extra time for
reviewing applications before the formal acceptasfdde application and related time frames
commence. It also allows an initial assessmetti@fapplication to see if all the necessary
information is included in it prior to the actuasessment process and time limits starting. There
is no additional cost for this process.

The implementation of the Act required an instdogl restructuring within eThekwini. Before
the PDA was implemented, the enforcement unit fBach&mbers and the planning section had a
staff of 80 members. The implementation of the RPduired the transfer of a number of staff
members to strengthen the enforcement componeheahunicipality. Previously, the staff had
been aligned to process the different applicatmmepared under the Ordinance or to respond to
DFA applications. The PDA development applicatioesessitated a restructuring of sections
and reorganization of staff.

59



outh African

C|t|es|\!etwork

The requirements of the enforcement componentseoPDA are problematic for the
municipality specifically the affixing a notice @ite where unauthorised land uses or
development was taking place. It has been proptbegdhis aspect of the act requires that
planners serve notice is inappropriate, exposesrnf@cement staff to physical danger and
should be revised so that the planning staff merabeuld be responsible for the preparation of
the notices to be served on the owner/occupieaanther department with security functions
delivers the notice to the site.

7.1.2 Current Status of Applications

There are no outstanding applications coming thnahg DFA due to the Constitutional Court
decision that no applications for the eThekwinigaceuld be considered in terms of this Act. It
was noted that this was not problematic from thaigipality’s perspective, since not a single
RDP or social housing project application had seidi the fast track options of the DFA but had
rather used other routes e.g. the Less Formal Tmps&stablishment Act (Act No. 113 of
1991). There are unresolved appeals for Specias€ia applications against eThekwini
planning decisions in terms of the Ordinance whwdhneed to be addressed. KZ-N COGTA
has indicated if they will reconstitute the Plarghand Development Commission to deal with
these applications. The municipality has procesisedollowing applications in terms of the
PDA and other provincial legislation, which areg@eted in tabular format on the next page.
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From the table it can be seen that:

* There are fewer applications in the north of thg tian might have been
expected e.g. Umhlanga where there are currentigloement pressure;

» The highest numbers of rezoning applications anaddn Pinetown which is
undergoing change in the city centre and indusarieds;

» Generally rezoning applications which would nowpbecessed using the PDA
show the lowest statistics of any application tyhis could be a indication of a
tentativeness on behalf of the practitioners afidials to grapple with the new
PDA procedures;

» Special consents handled in terms ob&¥of the Ordinance show the second
highest statistics across the city indicating theg procedure is still be utilised;

* Applications dealing with relaxations have the tagfhapplication numbers across
the city; and,

« Hillcrest in the Outer West which is undergoingidaghange shows the lowest
applications overall.

7.1.3 Key Amendments and Issues

In the interviews, the following issues were highlied as needing a rethink or
amendment in terms of the PDA:

» Section 38 — there is a major problem with the @sion of Traditional Council
Areas which form part of eThekwini’s metropolitarban fabric. In these areas
the Ingonyama Trust Act applies and there are pradedural requirements that
officials need to consider for development appiars.

* The impact of Act No 70 of 1970 is impacting on implementation of the wall
to wall scheme required under Chapter 5 of the Kipal Systems Act. This is in
addition to the requirements of the NEMA. If themitipality could draw up an
agreed agricultural plan to protect high poterd@icultural land with the
Department of Agriculture and incorporate it in 8BF and protect it in the
Scheme then decisions about what trade-offs coallthdnaged at the local level
because consensus would have been reached.

e Section title developments are not addressed bR The question is should
the municipality consider it since there are issafeggnure and the management
of services that impact on the delivery side. é&hei felt that the Act needed to
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address aspects of medium density housing develupsine sectional title
applications.

« Whilst it is acknowledged that the PDA takes cogniz of the requirement of
the Promotion of Administrative Justice Act (Act Noof 2000) with regard to
administrative decisions and public participatiibis not necessary to have
extended procedures for lesser applications tleaiqusly would have been
managed through special consents or developmemitgexrhere only the
neighbours consent was required. On average itastnup to R 1 200 for
advertising. eThekwini officials pointed out thilaére is no distinction in the
PDA for assessing the need to advertise based pacinas had been the case in
other provincial legislation previously e.g. spéc@ansent in the Ordinance. The
provincial Act should include a level of flexib¥ifor development applications.

e Section 21 of the PDA addressing subdivisions amgalidation needs
amendment. Minor changes to sub-divisions anduggtans should not require
the same degree of advertising and public participas other applications.
Under the Ordinance such applications requiredpy be submitted to the
provincial department or municipality where therasvdelegated authority. No
advertising or public consultation was requiredsasow the case under the PDA.
It is turning a minor process into a major one emthe opinion of the
municipality frustrating development.

* Inregard to the appeal process, the eThekwintiaffreiterated a point made by
other practitioners in regard to the need to waiadditional 28 days after the
approval of an application for an effective datedonmence development which
they stated can be problematic. Its intentiomigrovide a period for the lodging
of an appeal but in a case where there are notaipsdo a development
application at all it just constitutes unnecesshaiays which have associated
additional costs. Consideration needs to be diwemaiving the appeal period if
it is clear that there is not going to be one.

* The lapsing of development rights if not taken tprdive years which is
outlined in the PDA is also not practical sincargé phased development may
take place over a number of years in response tkendemand. In practice to
remove the development rights on partially devedblped could lead to claims
for compensation if it could be proved that theas bheen loss to the owner or
developer. What would happen if a strategic ptajeached the five year lapsing
stage and had its rights removed? It is felt thatet this time deadline is
indicative of a level of inflexibility and actualgnning and development practice.
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The principle of appeals is deemed appropriatet®re is the question of where
this application should be lodged. eThekwini haBdated that they support a
local system of appeals to be consistent with t@emstitutional jurisdiction in
relation to ‘municipal planning’. They are not paptive of an appeal process
that is adjudicated at the provincial /T,

From a procedural perspective, applications reqapats from sector department
in the form of services agreements. This was wffefrom other mechanisms
used in the DFA and the Ordinance. Municipal staéimbers have to check the
application and the advertising process to endatit conforms to the
requirements of the PDA. This new approach praszichallenge to the staff that
are used to assessing applications in a differagt w

On a positive note the need to have a registerg@gsional planner attest that the
application is compliant with the PDA is expectedmprove the quality and
completeness of applications received by the mpaiity. The institutional
system of the Development Planning Department ae&Wwini will need to
upgrade its services to respond to the requirenwdrtse provincial act. In a
period of change management, this presents a thajierge.

One aspect not addressed by the PDA is informatldpment. This constitutes a
large part of the city and yet is not includedha tegal framework which sets the
land use management system in place.

Another aspect missing from the PDA is how to adgsltbe delivery of low
income subsidised housing. Although the eThekwificials felt that the DFA
was abused by developer®T. Although the DFA explicitly addressed the need
for land and low income housing delivery, the PQAares this aspect of
development. It was suggested that perhaps tpisgald be considered in the
PDA and perhaps taken up at national level

The PDA deals with the provision of norms and séads to provide guidance to
the municipalities in respect of planning and depatent. Yet this aspect of the
Act remains silent and this had been noted by theals. They did not elaborate
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In this regard they differ from most other respents in interviews who supported a provincial leve
appeal process because it would be more objeatiddess open to political interference.

Officials in eThekwini noted that the DFA had hewanipulated by developers to provide shopping
centres and private golf estates and not a singfgication submitted for low cost housing
development in terms of the act.

65



“8 CitiesNetwork e e mnes

on why this gap was important to their municipasipecifically but it is surmised
that they wanted clarity on it.

* The comprehensive single application that allowedafnumber of development
decisions to be dealt with in one application iersgth of the PDA, particularly
since the removal of restrictive conditions can rmeraddressed as part of a
single development application.

« Official from eThekwini expressed dissatisfactioithithe current definition of
municipal planning which they stated was too nalya¥efined even by the
Constitutional Court judgement on the DFA. Munaiplanning encompasses
more than land use zoning and township establishm&n part of its review the
PDA needs to have a more detailed definition of tarm and include the
strategic planning component and other aspect&euviyonmental, socio
economic, and climate change matters that are ssiehldoy planners at the local
level.

* It was noted that in contrast to the PDA which feaion municipal planning
issues, the SPLUMB makes provision for a suitentdrrelated frameworks and
regional plans. A concern was expressed by eThelofficials in relation to the
provincial level SDF and framed in the phrdsall the municipal plans do not
make up a provincial SDFinhdicating that the iterative alignment expected
between provincial and local planning needs toxXmi@t and proactive.

* Although there had been consultation between eTimeland KZ-N COGTA
prior to the gazetting of the PDA, and there hanlteaining for officials, the
transition from one provincial legislative framewdo another has not been easy
even for eThekwini which is regarded as having gostitutional capacity.
There needs to be ongoing discussions on the peaatid implementation of the
PDA e.g. a debate regarding the need to inforravatiers/occupiers within 100
metres of a site for which a development applicaisdodged. It is felt that this
is an arbitrary rule and in some instances impcatgiven the different impacts
of development.

» There was a lack of input from the provincial sideespect of tariff charges for
PDA applications and this had been expected frarAitt. Section 76 of the
PDA provides mechanisms to address recouping fiakgain obtained from an
illegal use that is to be regularised. In thiganse, the tariff has been linked to
the value of the use on site. In a case of coatrtwn of the scheme Section
81(4) provides for a period of 28 days in which laggmts could pay the penalties
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levied against their development rights. Similatadl has not been provided for
other tariffs in the Act.

* On the matter of fees, eThekwini official suggedtest consideration be given in
the review of the PDA for differentiated rates &mplicants located in informal
settlements or located outside scheme.

* Inthe final analysis it was felt that the PDA (andact the national SPLUMB
too) should be enabling statutory frameworks fonmipal planning which
would include the ability to determine a necessaiite of local level plans
linking the SDF to the scheme as was currentlyptlaetice in eThekwini. An
issue that has been highlighted is the need fointiegration of spatial and
environmental aspects of planning because in elffeitt application procedures
consider elements of the other. An EIA or Scogregort considers the impacts
of physical planning and development and similarjylanning application
considers environmental impacts. At some poinirthegrated referred to in the
national approach to planning needs to be reflectéaiv.

7.1.4 Water Issues —eThekwini

Development applications are dependent upon atoestequate natural resources as
well as appropriate legal frameworks and proceduheshis regard eThekwini has had

to confront major challenges. The Water and SaaitdDepartment has announced that

it will be analysing development applications moaeefully given that there is a

potential water crisis in the metro. It had beeggested that the present situation was so
dire as to require a moratorium on building patady in the north of the city but this

has not been necessary. The provincial DepartofaMater Affairs has raised concerns
regarding the demand and supply capacity of theawatere current usage outstrips
water supply.

In a response the Durban Chamber of Commerce Hastad that developers should not
count on an automatic approval for developmentiegibns because of the water supply
situation. The chamber spokesperson has citedfoihe reasons that there is a problem
has been the lag time on infrastructural proje&gring Grove Dam should have been
operational but the construction has only just cemoed. What this issue raises is the
need for integration between the strategic planomdertaken by sector departments
with the system for development and planning.
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7.1.5 Land Use Management System — eThekwini

As indicated previously in the report the provimééanning and Development
Commission and later the department of Local Gawemt and Traditional Affairs spent
considerable time developing a model for the im@etation of a Land Use Management
System for the province. The model and accompanyialbox was intended to
empower the municipalities to manage the multipean schemes now located with their
administrative boundaries and to begin to engagie mwanaging the rural and Traditional
Council areas that also formed part of their spatisities. The model was developed
during a period of legislative complexity and flard had to be flexible. It provided for

a suite of three interrelated plans:

* The Spatial Development Framework which was a mangaequirement of the
Integrated Development Plan

* A Land Use Framework (LUF) which provided for geratietail and linked
specific land uses to a cadastral base; and

* A Scheme which converted identified land use toescemnd was the instrument
through which development rights were assigneditdip and private registered
land. In the instance of the Traditional Councdas the parent properties of TA
boundaries were used to designate broad zoneswtiich communal
agriculture, residential development and othewés could take place without
impinging on the legislative rights of the Amakhasiallocate land use.

The set of three plans was proposed as a stamind; pnd local municipalities were
provided with a choice to develop other optiondwaithe broad approach. In the case of
eThekwini the city opted to develop an alternatuée of plans to address the large area
and complexity of the municipality based on therflnctional regions in the metro.

The diagram below illustrates theses plans:-
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Source: eThekwini IDP Review 2010-2011

Each plan addresses a different level of detailtand frames but they are interrelated as
a set to inform strategic and development plannifilgis approach mirrors the spatial and
institutional complexity that the municipality hesconfront. It also serves is a useful
example of the principle that underpinned the proml LUMS model that there needed
to a continuum of plans which could be used acnugsicipal areas to deal with local
pressures and challenges. Within the contexteptbvincial legislative framework a
similar principle could be considered rather thamnarrow focus of the current draft.
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REVISED SPATIAL DEVELOPMENT FRAMEWORK 2010

Source: eThekwini IDP Review 2010-2011

70



“8 CitiesNetwork e e mnes

7.2 Msunduzi Municipality

Msunduzi is the seat of provincial government ind&&ulu-Natal and includes the city of
Pietermaritzburg, and adjacent urban areas likeRiEdendale, Lynnfield Park and
Ashburton. In August 2010, the municipality fagethajor financial crisis and was
placed under administrative management by the MECooperative Governance and
Traditional Affairs pending the outcome of an invgation to discover the causes for the
state of declared near-bankruptcy. Stringent irdnmeasures were put in place to keep
the municipality afloat and it was hoped that theal government elections held in May
2011 would institute a new locally elected struettivat would guide the municipality

into a future state of financial and institutios&bility. Since the announcement of the
election results, a dispute was declared by sommelbaes of the ANC regarding the
appointment of some councillors in the municipalifyhis impasse has yet to be resolved
and has lead to a delay in confirming the new mpalgovernment structure. The city
remains under the administration of COGTA at presen

7.2.1 KwaZulu-Natal Planning and Development Act

The publication of the PDA and then the nationath Land Use Management Bill
soon afterwards was interpretedoasting the cart before the hors®fficials presented
the opinion that it would have been better if téianal framework/legislation had
emerged first and then the provincial law. The Pia& been viewed as an instrument
for empowering the municipalities at the expensthefprovincial sphere of governance
and therefore reflective of national policy to mdewvards a centralized model of
governance. In Msunduzi, the Town Planning Ordueathe Local Authorities
Ordinance and the KwaZulu Land Affairs Act (KLAAR293 and R1888 and Section 30
regulations applicable to the townships such as&ale had been functioning well
enough and there was clarity regarding procedwsates. Application had been made
by the Msunduzi municipality to extend the Ordinamntto areas where there was no land
use management legislation. The introduction efRDA, rather than assisting the
process, has been viewed as having created a wetigelegislative terrain of the
municipality. It has been perceived to create t@alial problems for officials and
practitioners alike.

In contrast, the DFA was viewed as having too mumler to impose land use on the
municipalities and created the impression that ldgezs and land owners couldd
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what they liked with the land regardless of theesub and SDF”.There has been sc
regard for the economic or infrastructure impadtsame of the DFA applications.

7.2.2 Current Status of Applications

The following statistics were cited by officials laging the outstanding applications
which have to be dealt with in terms of other l&gien:

* 10 outstanding appeal applications lodged in tesfitke Ordinance;

* Approximately 4 DFA applications some of which ihw®large development

» 21 sub-divisions and consolidation applications;

* 6 outstanding applications for minor subdivisioodded in terms of the Exte
Powers Ordinance; and,

« 5 scheme applications in terms of the PDA.

Completed planning and development applicationpesented to the Executive
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Committee which meets every two weeks. On avetageapplications are submitted to

each meeting. With the municipality being placaeder administration by COGTA,

there has been a fewer meetings recently whichmeast that the number of approved

applications has declined.

The PDA makes provision for a 90 day time periodimch an application must be dealt
with by the municipality however in the currenttitgional milieu, a small number have

already run over time. In part this delay waslafted to the fact that the Executive
Committee had not met since the local governmettieins and there is a shortage
staff to process applications. With regard to suibtbn applications, the lack of

of

institutional capacity was evident as it now talteee months to process an application

which has to be advertised whereas before it tookwseks. Like other officials in

eThekwini, the planners in Msunduzi have grapplét wow to judge what constitutes a
completed application. Despite these challengesdifferent applications lodged under

the PDA had been approved and there were two appeabling.
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7.2.3 Institutional Arrangements

The Msunduzi Municipality has separate departmédegding with planning and development
matters namely the Spatial Planning Department hviiéals with strategic planning e.g. the
Spatial Development Framework and its review, &edRevelopment Management Department
that is responsible for the Scheme and its impléatiem. Development Planning has five town
planners and a similar number are employed in theegjic Planning section. Of the total staff
complement, there are three registered plannedstvamtechnicians. The remaining posts are
filled with unqualified personnel. Significantlthe Integrated Development Plan is prepared and
reviewed in another department separated fromwheptanning sections.

From an institutional perspective, the municipatigs faced a number of challenges as the
following example illustrates. The PDA has a dtatyirequirement that a delegation notice be
prepared by each municipality for the gazettehidase of the Msunduzi Municipality, this
meant that the planning staff had to prepare their job descriptions, since these had not been
finalised by their Human Resources Department. ddiegation notice published in the gazette
had been prepared in line with the current instindl structure. The roles and functions of each
staff member in regard to the procedural aspediseoAct had been specified in this notice. One
day before this research interview took place cthéncil made a decision to return to a previous
institutional structure which predated the gazettece and changed the roles and responsibilities
of the staff now intended to address the statuteguirements of the Act. This raised a concern
that this institutional change to the structuréhef planning department could render the
delegation notice null and void since it relate@tmodel that was no longer in place. This is but
one of the institutional challenges being confrdritg the staff. Political decisions were made
without reference to planning legislation and sitaation, where staff already felt that they are
compromised in carrying out their roles effectivelye to fiscal constraints T#T. It highlights
the need for provincial planning legislation togatognizance of the institutional capacity
problems being experienced in the local municijealit

% The planning staff of Msunduzi Development PlagnDepartment is limited to R 50.00 for telephonic

enquiries related to planning and development aggtins per month. In a case where there is a lhcabgd
query to address this minimal budget could be wgeth matter of a few telephone calls. Officiatlicated
that the complexity of the new PDA did not asststnt with the challenges being confronted by the
municipality.
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7.2.4 Key Amendments and Issues
The following issues were raise by Msunduzi muratydanning officials during the interview:

* Although the PDA provides that the municipality altbundertake the advertising
procedure for development applications this waadpdone by applicants because there
was no municipal budget in Msunduzi for this. Thdglitional cost was problematic for
applicants with minor changes and in the presem@uic climate would make the
difference between a person pursuing a formal/ lega development application or
choosing to do the same illegally. The latter pescwas a real concern for officials since
ad hocand illegal developments were cited in their IRfRwment as being one of the
challenges confronting the municipality at thiseéimOfficials felt that the higher
application costs introduced by the PDA had thepil to aggravate the present
situation and to stop small scale development fraking place. Current estimates for
advertising correctly in two official language negapers can amount to R 4 000 -5 000
and for small developments.

» Officials in Msunduzi were unequivocally supportivean appeals process lodged with
the province where applications could be reviewé@taut the degree of political
interference experienced at local government level.

* As was the case in eThekwini, the need to notifprperties within a 100-metre area
from the application site was raised as being enolattic.

» The provision that a registered professional plameking in the municipality could be
prosecuted for approving applications that do neétnthe requirements of the Act was
raised as being problematic. In a worst case sitgriacould lead to increased delays in
processing applications while planners check aodeek work. Limited institutional
capacity in the planning department where ther@angnimal number of registered
professional planners would add to potential tirakaygs.

» The lack of provincial norms and standards wasthés a shortcoming of the PDA.

« The issue of having to advertise subdivisions amsalidation applications was raised as
it had been in other forums and interviews.

» The PDA does not provide enough fine grain distomcbetween the application and
procedural requirements for large and small devekags which previous legislation had
done e.g. special consent applications and thdaawent permit option in the LUMS
model of the scheme for home based business andtiastthat had minimal impact.

* In Msunduzi there is an initiative to extend thbesone across Edendale which was an old
Department of Development Aid (DDA) town and gowtrunder the Black Local
Authorities Act with a township manager. Previgudsidents would submit an

76



L
T,
Alrica

S8 CitiesNetwork ez me whan

application for a land use change to the townshapager. Now the extension of the
scheme and procedural requirements of the PDAragjlire the submission of a full
application. There is a concern that the extengfdhe scheme and the requirements of
PDA will introduce additional costs and procedutes residents in Edendale will be
unwilling to accept.

» Enforcement procedures were of concern. The affigndicated that they had raised the
matter with COGTA who had indicated that they neketeuse their municipal security
staff to enforce the serving of notices. Thisanse was noted by the officials as an
example of the provincial staff not hearing the mypality’s concern.

* There was a lack of awareness about the manualgeddoy COGTA to assist the
municipalities with the implementation of the Act.

» The officials were not concerned about the remot#éhe DFA as a procedural routed for
applications since they felt that it had allowed tlevelopers to by-pass the municipality
and impose developments that were not consistehtthwir plans.

* Changes in the way subdivision and consolidatigrliegtions need to be processed have
increased the time period from approximately siekgeto three months. It was asserted
that the PDA in its current form would undermine ttadastral system because of
procedural requirements and advertising ¢84BT

* National level planning should be comprehensiveature and allow for the option of
replacing the PDA with an alternative system ofllalse management. Portions of the
Act would need to prescriptive in regard to apglmas, time period and institutional
aspects.

7.2.5 Land Use Management System — Msunduzi

Msunduzi’'s approach to land use management isaimilnature to that of eThekwini. It uses a
suite of interrelated cascading plans with incregsietails as follows:

» The approach A strategic Spatial Development Framnewrepared by the Spatial
Planning Department as separate institutional fandtom the IDP to which it is
aligned;

57 It is understood that this issue is to be dedh the amended version of the PDA which is sdido

promulgated in October 2011.
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* Local Areas Plans based on the Area Based Managapproach for breaking up areas
into functional areas for which to prepare moreaded plans;

* Precinct Plans for areas that need additional ;wputace development pressures or for
which detailed planning has not been done; and,

« A Land Use Management Scheme with detailed zonaigd@velopment rights —
previously the Town Planning Scheme (TPS).

being employed departs from the provincial modehefSpatial Development Framework, Land
Use Framework and Scheme in practice but showshbagap’ between the strategic intentions
of the SDF and the Scheme had been identifiedidled With a suite of plans rather than a Land
Use Framework used elsewhere in the provifRE. The KwaZulu-Natal LUMS model was
never intended to be prescriptive in nature bustiaied a set of guidelines and a ‘toolbox’ of
ideas which the municipality could utilise to stnéir needs. The examples of Msunduzi
illustrates that it was possible to undertake ghsly different approach to suit local requirements
in the larger municipalities. The flexibility ofi¢ LUMS model illustrates that there cannot be a
one-size-fits-all approach to land use managemahp&anning and that local complexities need
to be able to be accommodated within a broad,dlexapproach.

7.3 uMgungundlovu District Municipality

7.3.1 Introduction

This District Municipality of uMgungundlovu abutssdnduzi on the north western boundary.
UMngeni is one of the seven local municipalitiesehhare located within it and which has
access to a Development Planning Shared ServideS$Ppartnership. In terms of this
programme, additional planning and administratiyep®rt is provided to augment the skills and
capacity of local government officials. The mobdeing used has been developed through the
DPSS. This initiative is supported by the Departtreg Cooperative Governance and
Traditional Affairs with funding being provided ftinree years by KZ-N COGTA. Once this

%8 During the interview discussion one of the plannasked the researcher to indicate what a Land Use

Framework was and what relationship it had to thieef the plans. There was genuine surprisecatitig
that official seemed not to know about this optighich was presented in the revised manual prepayed
COGTA for assisting municipalities in the implematicn of LUMS.
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time is expended, additional funding for supporting development of skills will have to be
found at the local government level. Although uMngmunicipality is not part of the South
African Cities Network, the municipality has beeted by the officials in COGTA as being
particularly successful in engaging with the impémation of the Planning and Development
Act (Act No 6 of 2008). Both its location and apgat institutional success in regard to the new
provincial law has made this municipality an ideamparative study area for the project.

Since the implementation of the PDA, there has lzesteady stream of applications submitted to
uMngeni Municipality dealing with rezoning, subdilons and consolidations. In 2010,
approximately forty nine (49) applications weregieed. So far in 2011, there are twenty five
(25) new applications that had been submitted dosileration. Of these, only two (2) or three
(3) were consolidated applications. There is aekegf overlap in the application figures
between the years. The time limits for processiregapplication have been prescribed in the
PDA and it provides no discretion for extendingditimits so generally the officials/planners try
to adhere to these prescriptive provisions.

One of the challenges being confronted in the mpality is to decide ‘what constitutes a
completed application’? Although the PDA is spiecibout the need for provincial sector
department input, there are times when the Depaittofelransport is tardy in giving comments
which may influence the outcome of application.sttme instances, the time lapse for a response
needed from the sector departments can be resibltreate is good communication between
local planners and the officials in specific depaant itself. However, in other situations, the
application is left hanging. Of all the applicatsosubmitted, thirteen (13) have been declined.
No application submissions have been refused ogrtends of them being non-compliant with
the Act. There are no statistics at present reggmpplications that have been withdrawn. Only
a few applications have been deemed to be incompletere have been no full township
establishment applications although it is anti@pdahat there will be some forthcoming shortly.

7.3.2 Capacity

In terms of capacity in the District of uMgungundlp uMngeni Local Municipality has four
planning staff assisted by Jan der Vegte who igfipointed planner under the DPSS. Mooi
Rivier has two planning staff members and Impewdie person who is expected to undertake a
number of other tasks not related to planning. Qumtget for the Development Planning Shared
Services aspect is provided partly by the munidiealand partly through province with a
60/20/20 spilt. The time allocation between thed¢hparticipating municipalities is 3 days/1
day/1 day with uMngeni taking the largest shartheftime and financial component. Over the
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next three years the provincial grant will be plobget. It currently provides a 70/50/20%
contribution to the municipalities to pay for thedéional services and skills provided by the
planner now employed under this model. The requergs of the PDA for the approval of a
registered planner to assess and confirm thaketipgnements of the Act have been complied
with prior to submission will impact of the staieds of local municipalities. There are already
indications that the remaining four local municipes in the District wish to be part of the DPSS
model in order to address this statutory requirdgroéthe Act.

7.3.3 Processing of Applications

Once an application is considered complete, a tepprepared by the planners and it is
submitted to the Executive Committee which meeteamonth. All approvals of submitted
applications are conducted at the local councilleshere there is a Planning Committee and an
Executive Committee. Three councillors are membéthe EXCO. At present four to five
applications are considered at each sitting. Mpgptications are urban based and located in
places like Nottingham Hill, Howick, Hilton and thh&idlands Meander where there are
development pressures. Applications outside udnaas tend to be in close proximity to the N3.

Generally, the municipality is managing to procsapplications with the time frames
prescribed by the Act however there should be alaggry provision for public hearings related
to applications with greater impact and that amamlex in nature. There should be provision
which allows for an additional time period to fateite this consultation process e.g. an extra 60
days. This amendment would allow additional infation to emerge from local sources which
planners do not always know about and should beeawfa In some municipalities, the
planning/technical staff members do not have thjeisgte technical or professional skills to
engage with complex applications. They are morefodable with a tick box application’
procedure. In practise, some applications requivee input and there should a process to allow
for this additional information. Where an applioathas merit, but is badly motivated, there
should be a proviso for additional time limits.

7.3.4 Appeals

Currently no appeals have been lodged in termBePDA by either the applicants or the
municipality. In any event the lack of clarityregard to setting up the appeal process and
Tribunal also has an impact on applications, withvandering what would happen if there was
one? At present the only route available is thioting courts and not many applicants have the
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money to pursue this option. It is felt that thgplementation process is incomplete in this
aspect. It was felt that applicants should haeeothtion to take the decision to another
institution for a ruling outside of the bureauccgirocess of the local government structures. An
appeal option provides for checks and balancesanfidence in the planning system. In some
instance information that is pertinent to an appedp decision being made only comes to light
during the appeal process.

7.3.5 Appeals Tribunal

The planner in the DPSS has suggested that if théoebe a provincial Appeal Tribunal, the
chair needs to be a person with legal backgrodrige Appeals Tribunal needs to have tribunal
members from a multi- disciplinary pool of experi&here should be a minimum of five
members drawn from a pool of forty to sit on a megrdepending upon the nature of the
application. The allocation or devolvement of #pgpeals process to the local government sphere
Is not considered desirable since it is open tdipal influence at that level. There is also the
guestion of how a decision can be objectively nerei@ within the sphere of governance where it
considered in the first instance. The only wayg thould work is if the review/appeal process
was conducted at the District level. This is natrently a District level function but has been
suggested as an alternative option. Any appe&tisylas to have adequate budget and
supportive administrative functions for it work pesly at any level of government. The key
functions would need to be permanent and the appemt of members could be contractual or
on a part-time appointment basis in order to kegmrating costs to a minimum.

It has been noted that the SPLUMB proposes thewahod councillors from the planning
decision making process but this is unlikely talfsupport at the local level. Officials noted that
if the role of the councillor is to represent tleerenunity without any input into planning
applications or decisions that impact upon themrstituency, then what is the point of having
them elected at all? Planning is a political agtiand will remain so which is why it is so
important to have the opportunity of an appealrotiaer forum or authority for a second
assessment or adjudication of the merits of thdéicgion.

The 1998 version of the PDA allowed for a Planr@ggnmission and provided a vision. It also
attempted to provide a mechanism for a single abdativironmental application instead of a
parallel procedure. The uMngeni planners felt thet should be reconsidered since the current
dual application system contributes to delays otpssing
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7.3.6 A Developers Perspective on the KwaZulu-Natal ~ Planning and Development Act

During a training session held for private sectmmsultants, COGTA asked Mr Rory Wilkinson
to address the workshop on the impact of the Ptenaind Development Act from a developer’s
perspective. Mr Wilkinson is a town and regioniainmer with the development arm of Tongaat
Hullett which own large tracts of land in the nanth portions of eThekwini and along the
coast’PT. Tongaat Hullett has initiated a number of &&rgitegic projects like the River Horse
Valley which is a mixed use development includiegvrindustrial warehousing, a private
hospital and offices. La Lucia Ridge is anothejandevelopment undertaken by this private
sector agency which effectively relocated the siigppentre core to a new site on the ridge of
Umhlanga adjacent to the freeway. Significantiythbapplications were located outside the
Town Planning Scheme area but used the Town Plgr@idinance for approval of their
development proposafeT.

Land development is the investment component thatslthe fiscal base of the local
municipality and contributes to the rates basevelpers look for a number of criteria to
indicate that there is a legislative and procedineahework where they can invest namely — an
enabling environment, reasonable time limits fqorapal and certainty. The PDA has the
potential to create an enabling environment forettgyment but there is a lack of common vision
or consensus on its implementation aspects. Cumgrlementation suggests that there is a
disjuncture between the province and the local gipalities in regard to the Act.

During the presentation, a number of the sectidniseoPDA were highlighted as needing
attention or review namely:

e Section 31(1) of the Act which addresses the maftsubdivisions and consolidations.
These applications should not need to go througdarrtising process.

« Similarly the amendment of conditions of establisiirshould not constitute a full new
application as determined in the PDA.

* It was suggested that there are twelve key ishwneed to be addressed by
municipalities in respect of the PDA:

%9 The land holdings and influence of Tongaat Hu@mpany and their institutional development c#yan

implementing strategic projects has led some pracérs to comment that the group is more than a

municipality within the eThekwini municipality thamdevelopment arm of a private sector company.
& This is a significant observation since there hadn an expectation that these strategic proyeastsd have

used the DFA rather the Ordinance as their proeg¢daute for approval.
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e There needs to be a clear indication from the mpailities about what is required for
applications e.g. what constitutes a rezoning balisision or consolidation or a township.
Currently there is the approach that one sizaflfsvhich is not instructive.

e Similarity there needs to be guidelines regardimggdontent and requirements of a
consolidated application. There needs to be cersiibn of fee incentives in respect of
the consolidated applications that require subitimisconsolidation, removal of
restrictive conditions along with change of lané.utarge scale development entails a
large financial investment and the suggestion leas lmade for a consideration for
special fees in large scale developments.

» A set of criteria for what constitutes or is deer@tie a complete application needs to be
spelt by a municipality.

* The need for a pre-submission process for appdicatior major developments only.

e There needs to be timeous and clear acknowledgeshém receipt of applications by a
municipality. At the present the procesadshocand informal in nature, and is creating
uncertainty.

« There needs to be a faster curtailed trajectory fmtminor applications and they need to
be expedited quickly.

« There needs to be increased communication betvstemal municipal departments in
regard to applications.

* There needs to be strict adherence to internal fiames in the processing of the
applications within the municipality and if theyeamot adhered to, then the application
should be deemed to be approved.

* There is a need for clarity about which sector diepents are required to comment or
make input into applications and where they do not.

Clarity is required regarding application for chaago conditions of establishment.

» There needs to be clarity on what appeal optioeasaailable at present when a decision
Is made against an application.

* There is a need for consistent communication betwlee parties submitting and
processing the application.

It was acknowledged that many of the issues raiséte presentation would be addressed by the
amendment to the PDA which is due out in 2012.Wilkinson made the telling point that it

does not matter if a legislative framework like IBA has deficiencies, a competent institutional
department can find ways to make it work. Fromdbeeloper perspective, the PDA has some
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good aspects but the ability of the municipalitegngage with the new legal framework in an
optimal manner and make an enabling environmeststihto be evaluated.

7.3.7 Key Observations from the PDA Experience

From the interviews conducted with the various pi&gers, officials and planning practitioners
in the participating municipalities, the followik@y points can be identified as having relevance
for the revision of the provincial PDA which is werdvay. Where there are points that relate the
national SPLUMB these have been included for acadarterest.

* Most respondents supported an enabling legisl&tameework at national sphere that
would allow flexibility and have some elements oégcription in regard to procedural
aspects and time frames.

» Itwas agreed that the national planning framevatrduld provide unitary guidance on
key planning related issues so that the generabapp used for types of applications and
their procedures in different provinces would baikr.

» Complex planning legislative frameworks do not pdevan environment that is
conducive for investment, planning and development.

* Most respondents felt that there should be a naliegislative framework that enabled
and guided provincial statutes i.e. the PDA wowddaimended to fit the SPLUMB once it
had been finalised.

* It has been suggested that planning legislatiotddoliow a similar trajectory to that of
the environmental legislation where there is arralVenabling framework with
regulations and then a suite of related statutesltivess different key planning matters.

* One municipality felt that the national bill shoddd comprehensive in nature and that
there needed to be only one planning law to gueleldpment. It is not necessary to
have both a provincial and national law for plagnamd development matters.

* There is a need for a clear distinction betweenales and responsibilities of the
different spheres of government in respect of glagn

« A wider and more comprehensive definition of wisaéncompassed by the definition of
‘municipal planning’ is needed. It was felt thaé ttiefinition presented in the DFA
Constitutional Court judgment, while useful, was t@arrow.

* The principle of the need for an appeal processagased upon although there was some
debate about the sphere at which these applicatiomdd be lodged. One municipality
argued that this should be undertaken at the mpaditevel since to have appeals
assessed by the province may be unconstitutidviakt respondents supported the
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placing of an Appeals Tribunal at the provincialdeand made up of members with
relevant legal and planning related expertise.

* There is a need for provincial planning norms aaddards to be published in terms of
the PDA.

* There was support for a fast track application pdoee for projects related to the
identification of land and housing provision, anfbrmal settlements in response to
natural disasters and strategic projects but wibtaf key criteria that prevented the
process from being misused as had been the pedoehse in the DFA.

» Specific time frames for processing applicationg abtaining sector inputs into
applications were considered important elemente@hew law. Reference was made to
the DFA and its clear time lines for the consideraaind approval of applications.

* The exclusion of councillors from planning decisioaking bodies was considered a
good idea in principle but more difficult to implemt in practice.

* There is a need for combined single applicationslévelopment rather than the
duplication of spatial and environmental plannisgsapresently the case.

e It was suggested that both environmental and $gaéianing should be officially linked
together under a single ministry to allow for intgon. In some instances, a concern has
been raised that spatial planning has become thierplative to environmental planning
rather than its counterpart. Perhaps the issdelefyation of reviewing Environmental
Authorisation to those municipalities with the redat skills, which is allowable in terms
of NEMA, can be revisitédPT.

« An alternative option was that there should bedislegation of environmental approval
to the local municipalities where there is capatotgllow for a single integrated
development application process.

e Detailed Environmental Management Framework plaerio become a mandatory
component of strategic plans prepared at local.leltés argued that if the environmental
and natural resource aspects are finalised theidémification of areas for physical
development are easier to define and there is o®tainty. In some instances an
approved Environmental Management Framework (EM#)ld/identify areas for
development which could be exempt from additiomsii®nmental scoping or EIAs.

* Municipalities require a Land Use Management Sydtehallows flexibility to develop
a suite of local level plans that suits their regoients. In KwaZulu-Natal, both

oL This delegation was attempted in eThekwini withauccess which leaves the question somewhat

unanswered.
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eThekwini and Msunduzi have developed additionahglto bridge the gap between the
SDF and Schemes. This approach differs from the madel of the SDF, Land Use
Framework and Scheme suggested originally but addsethe complexity of the two
main metropolitan areas of the province.

» Enforcement is a critical component of the schemteshould not require that planning
staff become the equivalent of the Sheriff of tlwu@ in the process. Whilst
municipalities have law enforcement departmentsitathod of serving notices needs
reconsideration.

* There is a need for an advertising process thaingpliant with the Promotion of
Administrative Justice Act in terms of allowing piglparticipation that is fair. However
the current 100 metre requirement is considered oe@ous in nature, particularly for
small scale developments like tuck shops and hammesses.

* One of the key issues which is pertinent to the RIDA which was not mentioned by any
of the participants is the interrelationship of et and the Ingonyama Trust Land.
There is an explicit focus on the urban issuesaaagrsory acknowledgement that the
PDA applies and will be used for developments detshe scheme.

« The PDA repealed other routes for development hedeby compelled the use of new
Act ‘almost overnight’, but had not anticipated thecklog of other applications and
processes from the newly repealed laws. Thisé@sired the reinstatement of the
Commission to address appeal applications lodgddrnihe Natal Town Planning
Ordinance.

« The PDA does not address the matter of provinciatanicipal SDFs or the content of
them and simply addresses the issue of a conivtden the adoption of a scheme and
an IDP (which includes the SDF). This is a gaj tequires additional attention in the
review of the Act although a counter argument candntured that this was not part of
the PDA and is dealt with in the Municipal Systefts.

Wsrt #TTAIOAETC #1 T TAT00

One of the intended outcomes of this research aastablish how the implementation of the
PDA would inform the review process of the existhg} or an alternative provincial legislative
framework. The research undertaken in KwaZulu-Nzda provided detailed information in
terms of the expectations of officials and praatigrs namely that there is a need for a flexible
legislative and procedural system that is:

e Based on a common vision shared by province andaipaitities;
» Clearly defines provincial/municipal planning ;
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* Includes principles — amenity, need/desirability;

* Provides norms and standards;

» Has prescriptive elements for applications, tirmgqas and institutional aspects;

» Provides clarity on requirements for different agpgion types — based on impact; and,
* Provides for a deemed to be approved option.

The PDA is a legislative ‘work in progress’ and @en judged somewhat unfairly by the
making of comparisons with the Natal Town Planrdrginance which has had a period of more
than fifty years to address planning and develognssnes in the province. Much has been
made of the shortcomings of the Act and perhapssishindicative of the open level of debate that
Is a characteristic of the provincial practitionarsl officials challenging this terrain. There are
also many aspects of the PDA that require acknayeetknt namely:

» The PDA is the product of a long period of prepauanprovincial law which emerged in a
time when there was little in the way of nationaidglines or an alternative framework
for referenc®PT. It emerged out of a recognized need that idmenng and development
challenges being encountered in KwaZulu-Natal nregua new approach and that the
Ordinance for all its merits would not be suffidiem carried too much history to be used.

* Itis a new provincial Act and has only been in lempentation for a year. As with any
statute there is the need for amendment and rewslmch is ongoing, and related to
lessons from practice.

» The openness of the officials who crafted the neavipcial PDA and now are willing to
participate in an open robust debate with the mpalities and practitioners regarding its
review is a unique advantage of the province’s ipilagn legislative process.

* The drafting and implementation of the PDA has bdm@ren by the province — in its first
stages by both the department and the Commissmahe latter stages by the officials
of COGTA who have driven its finalisation and implentation in a period of uncertainty
and against a backdrop of institutional challenges.

®2 The national Land Use Management Bill which wasrate this national framework was also ten yeathe

making and when presented to parliament was refdraek for redrafting.
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* The PDA was promulgated prior to the ConstitutioBalrt’s ruling on the DFA and
officials now have to retroactively reconsider saaspects of Act e.g. the Appeals
Tribunal to ensure that the Act is aligned with thkng regarding ‘municipal planning.’

* The ongoing training and skill development prograermeing facilitated by COGTA to
fulfil their role of supporting the municipalitigerough monitoring and evaluation of the
implementation of the Act.

« The emphasis on the need for professional regéfdemner to assess applications
prepared in terms of the PDA is a good intentionrbay have gone too far in that it
requires planners to certify that applicationsa@mmpliant with the Act and be heavily
sanctioned should they get this wrong. The veifan of the merits of an application
and whether it has addressed pertinent issuegohiplg and development thoroughly are
entirely different to being a gatekeeper for legfisin.

* The province has acknowledged some key implementaspects of the PDA and
recognized that there is differentiated capacity availability of professionally registered
planners in smaller municipalities. The introdantbdf the DPSS as highlighted in the
example of uMngeni is indicative of strategiesddr@ss this institutional capacity
problem.

* The principle of having a unitary law and applioatsystem for planning and
development is a good one but requires additidazidfility to address the variations
found in different types of applications and diéfet capacities of municipalities.

* The Land Use Management System introduced in tefrather legislative frameworks
has continued to evolve through practice and hasginflexibility to adapt to the PDA
and its review parallels that of the Act.

In the final analysis, the implementation KwaZulat&l Planning and Development Act
represents the new, if imperfect, face of provihglanning and development law. It is one from
which lessons can be learnt and best practice drawe intention of this research project has
been to highlight the challenges and advantagdseafiew Act as it is viewed through the
implementation experience of municipal official&amming and development practitioners,
attorneys and provincial representatives. KwaAuiial has a history in planning and
development which is rich, diverse and often inniwea In this regard the PDA is characteristic
of the province’s legacy and future endeavourshatis becoming contested space — legislative
frameworks for planning and development.
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Appendix 2: A Detailed Overview of the KwaZulu - Natal Planning and Development Act No. 6 of 2008
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Appendix 3: Overview of | nterview Participants

I nterviews

1. Aninterview with John Lang and Isabel Hooyberg-$&mwho are town and regional

3.

planners based in Durban and specialise in theuptmh and revision of IDPs and SDFs,
statutory planning applications and planning lal@hn has been integrally involved with
the amendments to the Town Planning Ordinance wi@009 and has commented
extensively on the various drafts of the Plannindg Bevelopment Act. During a lengthy
interview valuable information regarding percepsi@bout both the positive and negative
perceptions about the phasing out of the Natalri@nOrdinance and the
implementation of the new KwaZulu-Natal Planningl &evelopment Act were
discussed. These views are reflected in the fgglpresented in this report.

A short telephonic interview conducted with Davidgihshaw a planner employed at the
firm The Planning Initiative (TPI) based in Durb@®"" April 2011). In late 2010, The
Planning Initiative and Mike Kahn Consultancy wappointed by the Department of
Cooperative Governance and Traditional Affairs (C@(pto undertake a review of the
provincial Land Use Management Systems (LUMS) Maniiais review was considered
necessary since there have been advances in thea#ipp of the LUMS model and new
examples of best practice could be drawn upon. eNtaportantly the implementation of
the KwaZulu-Natal Planning and Development Act tiezated a new legal framework for
the consolidation, conversion and review of presidown Planning Schemes into the
new model Scheme proposed by the Act. Althougtptbgct has been delayed by a
month a recent workshop with planners, practitisrard municipal officials provided
useful information about the effectiveness andaig@evious LUMS manuals and the
challenges faced by these actors in engaging attmpg at the municipal level.

An interview conducted with Peter Jewell who i®amn and regional planner based in
Pietermaritzburg (58 April 2011). Peter specialising in the prepanatid the Schemes
in terms of the LUMS model, DFA applications andg lpaepared twenty five applications
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in terms of the requirements of the Planning andelpment Act. The interview
provided useful information in the arena of plamnpractice and engaging with the Local
Municipalities around the procedural aspects ofipilag law in KwaZulu-Natal.

4. Dr Felicity Kitchin — the project manager appointgdthe Department of Cooperative
Governance and Traditional Affairs responsibletf@ compilation of the KwaZulu-Natal
Planning and Development Manual (3%Rpril 2011). Dr Kitchen raised the point that
there seemed to be a level of confusion regardiaddarget group for the manual. Once
the draft manual was completed it was reconstrugyeafficials from being a user
friendly document to a legalistic explanation ie ttepartment without reference to the
consultants and this resulted in a product thandidmirror the intentions of the
consultants appointed to undertake the work.

5. An interview with two senior officials from the LdrAdministration Department of the
Department of Cooperative Governance and Traditiaffairs to identify the number of
applications lodged under the appeal option ofNa&al Town Planning Ordinance (No.
27 of 1949) and the Development Facilitation Actt{ANo. 67 of 1995) which still require
processing (9% April 2011 at the Mayville offices in Durban).

6. A joint interview with Mr Gert Roos — the main aattof the KwaZulu-Natal Planning
and Development Act and Mr. Ross Hoole from theorg Department of Rural
Development and Land Reform where a back-to basdudsion was held comparing the
new national Spatial Land Use Management Bill d@dRlanning and Development Act.
Part of this interview included a discussion onithpact of the new act on provincial and
municipal plans and planning activities from the T perspective. (Completed 20P
June 2011)

7. An interview with officials from the eThekwini Del@ment Planning Department of the
metropolitan council and her counterpart in Pietaitaburg to ascertain what impact the
change in planning legislation has had on the ssfion of land use applications and
other plans. An outline of the key project quassiavere posed to the officials during a
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two hour interview which also addressed currertitutsonal capacities within the metro
council and how this may impact on their capabiidyengage with planning legislative
developments. Another topic raised was the sudifgams utilised by eThekwini which
differs from the model presented in the provin@kle Book Manual. Views were shared
on the potential implementation of the nationalt®pand Land Use Management Bill
which will be highlighted in the following sectiong Thekwini Municipality has sent a
copy of their legal opinion regarding the natiobéllto the consultant as a reference
document for the project.

8. Professor Jeremy Ridl is a professor of law andwafe environmental consultant who
practices in both the planning and environmentaésgs of development. Specifically
Professor Ridl discussed the comprehensive veraosefvork approach to law, and
whether there was a need for the inclusion of pigtbee aspects in a new provincial
framework. As part of the discussion, the int@tiehship of environmental and spatial
planning in development.

9. Key officials in dealing with planning and developmt in the Msunduzi
(Pietermaritzburg) municipality in both the strategnd development planning
departments of the municipality. The challengesrgfiementing a new provincial law in
a context of severe financial and institutional stoaints were interesting and emphasised
the interrelationship between the legal and instital aspects of province statutes.

10. Officials in the provincial Department of Agricuteiand Environmental Affairs (DAEA)
to gauge the impact of the new legislation on ajapilons being processed in the
department.
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eThekwini Integrated Development Plan: Departmémevelopment Planning, 2011.

Guidelines for the Preparation and ImplementatibrSochemes — KwaZulu-Natal Land Use
Management System 2004: (Orange Manual) Proviidaining and Development Commission,
2004.

Land Laws for KwaZulu: prepared for the Legal ReseuCentre; edited by Paul Jenkins in
association with Peter Rutsch, 1992.

Land Laws of South Africa: prepared for the LegalsBurce Centre: edited by Paul Jenkins in
association with Peter Rutsch, 1992.

Land Use Management System Manual 2001, (Blue Man@avn and Regional Planning

Commission, 2001.
Lecture notes prepared by John Lang, 2011.

National Spatial Land Use Management Bill: Departted Rural Development and Land
Reform, 2011.

Notes from Professor Mike Kahn on the LUMS revisagproach, 2011.
Provincial Gazette Volume 4 Notice 424 Scheduledvonicipalities 2010.

The KwaZulu- Natal Planning and Development Actt(No. 6 of 2008), English Version,

Provincial Gazette.
The KwaZulu- Natal Planning and Development Actéaded yellow version).
The Natal Town Planning Ordinance No. 27 of 194@rasnded.

Water Shortage may hit developers: Mathew Savidesyspaper Article in the Sunday Tribune
10P" June 2011.
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